
PROFESSIONAL SERVICES AGREEMENT

This Agreement is made and entered into this 10th day of November 2021, by and 
between the City of Gahanna, Ohio (“City”), an Ohio Municipal Corporation with offices 
located at 200 South Hamilton Road, Gahanna, Ohio 43230 and Fishbeck (“Consultant”) 
located at One East View Boulevard, Suite 310, Columbus, Ohio 43235.

The Consultant will provide services in connection with the Creekside Garage Flood 
Impact Mitigation Project (“Project”) which are more fully described in the Attached Exhibit 
A (Scope of Work) and Exhibit B (Consultant’s Proposal).

The following Terms and Conditions will apply to this Agreement:

1.1 Contract Type: This contract shall be in form and content satisfactory to the City 
and shall include, without limitation, the terms and conditions provided for in the RFP and 
such other terms and conditions as the City deems necessary and appropriate. The 
standard of performance for the Project shall be in accordance with the highest applicable 
standards in the sanitary sewer evaluation industry. This contract shall include professional 
and field services on a not to exceed basis. The initial contract price will be based on prices 
submitted by the Consultant, subject to contract negotiations with the City, and shall remain 
firm for the initial term of the contract. 

1.2 Contract Term / Termination: This contract shall be effective upon the date the 
contract is signed by both the City and the Consultant and shall expire upon completion of 
the Services covered by the contract. The resulting contract may be terminated by the City 
upon thirty (30) days written notice of such termination. In the event of the City’s termination 
of the resulting contract, there shall be no further obligation on the part of the City to the 
Consultant save and except for payment of sums due and owing for expenses and work 
incurred by the Consultant prior to the date of termination, minus any City incurred damages 
if such termination is for cause. In the event of any termination, Consultant shall agree to 
cooperate in connection with any necessary transition services and shall be reimbursed for 
such transition services at Consultant’s standard rates. Additional detail regarding the 
schedule of the Project has been included in the Consultant’s Proposal (Exhibit A).

1.3 Payment Terms: Compensation for Services provided under this Agreement shall 
be in accordance with the Proposal Pricing Form of the Consultant’s Proposal (Exhibit A). 
Payment for work items with an estimated quantity will be based on actual work performed 
at the calculated unit price. For all services performed for this Project, except any work 
covered through Contract Changes, the Consultant’s ‘not to exceed’ fee shall be $284,380.

1.4 Contract Changes: Written requests for price changes in a resulting term contract 
after the firm price period must be submitted in writing to the City at least thirty (30) days 
prior to the commencement of any extension period. Any proposed price increase will be 
based on the Consultant’s actual cost increase only, as shown in written documentation 
provided to the City. All requests for price increases must be in writing, must not constitute 
increases in profit, and must contain data establishing or supporting the increase in cost. In 
connection with any Consultant request for price increases in term contracts after the firm 
price period, at the option of the City, (1) the request may be granted; (2) the contract may 
be cancelled by either party; or (3) the contract may be extended without change with the 
consent of both parties.



The City will accept or reject all such written requests within fifteen (15) days of the date of 
receipt of Consultant’s request for price increase or receipt of proper written documentation, 
whichever is later.

If a price increase is approved, the City will issue an amendment to the contract specifying 
the date the increase will be effective. The Consultant will be required to send notice to all 
users of the contract. All Services and related accessories are to be billed at prices in effect 
at the time the service was rendered, or order was placed. All contract changes will be 
effective only on written agreement signed by both parties.

1.5 Contract Approval: The City’s obligation will commence only following the City’s 
and the Consultant’s execution of this Agreement. Upon written notice to the Consultant, 
the City may set a different starting date for the contract. The City will not be responsible for 
any work done or expense incurred by the Consultant or any subcontractor, even such work 
was done or such expense was incurred in good faith, if it occurs prior to the contract start 
date set by the City.

1.6 Contract Dispute: In the event of contract dispute, dispute proceedings will be 
held in the State of Ohio. Mediation, subject to written agreement of the parties, will be a 
mandatory first step in the event of a dispute, prior to any legal action as set forth in the 
contract.

1.7 Confidential Information: Any written, printed, graphic, electronic, or 
magnetically recorded information furnished by the City for the Consultant’s use are the sole 
property of the City. This proprietary information includes, but is not limited to, customer 
requirements, customer lists, marketing information, and information concerning City 
employees, products, services, prices, operations, security measures, and subsidiaries. 

The Consultant and its employees shall keep this confidential information in the strictest 
confidence, and will not disclose it by any means to any person except with City approval, 
and then only to the extent necessary to perform the work under the contract. These 
confidentiality obligations also apply to the Consultant’s employees, agents, and 
subcontractors and Consultant shall be liable for a breach of the confidentiality obligations 
by any such party. On termination of the contract, the Consultant, its employees, agents, 
and subcontractors will promptly return any confidential information in its possession to the 
City.



1.8 Insurance Requirements: Consultant shall, at Consultant’s expense, secure and 
maintain in effect throughout the duration of the contract, insurance of the following kinds 
and limits set forth in this Section. The Consultant shall furnish a certificate of insurance and 
endorsements in a form acceptable to the City before starting work or within ten (10) days 
after the notice of award of the contract, which ever date is reached first.  All insurance 
policies, except professional liability insurance, shall be written with insurance companies 
licensed to do business in the State of Ohio and having a rating of at least A-VII, according 
to the latest edition of the Best’s Key Rating Guide; and shall include a provision preventing 
cancellation of the insurance policy unless fifteen (15) days prior written notice is given to 
the City.  

The following provision shall also be stated on each applicable certificate of insurance: 
“Should any of the above described policies be canceled before the expiration date, the 
issuing company shall mail fifteen (15) days’ written notice to the certificate holder named 
to the left.”  Consultant shall require any of its subcontractors to secure and maintain 
insurance as set forth in this Section and indemnify, hold harmless and defend the City, its 
officers, employees, attorneys and volunteers.

The limits of liability for the insurance required shall provide coverage for not less than the 
following amounts, or greater where required by law:

A.   Commercial General Liability:
i.   Coverage to include, Broad Form Property Damage, Contractual and Personal 
Injury.
ii.   Limits:

a.   General Aggregate $1,000,000.00
b.   Each Occurrence $1,000,000.00
c.   Personal Injury $1,000,000.00

iii. Coverage for all claims arising out of the Consultant’s operations or premises, 
anyone directly or indirectly employed by the Consultant.

B.   Professional Liability:
i.   Per Claim/Aggregate $1,000,000.00
ii.  Coverage for all claims arising out of the Consultant’s operations or premises, 
anyone directly or indirectly employed by the Consultant, and the Consultant’s 
obligations under the indemnification provisions of the contract to the extent same 
are covered.

C.  Workers’ Compensation:
i.   Workers’ compensation insurance shall be in accordance with the provisions of 
the laws of the State of Ohio, including occupational disease provisions, for all 
employees who perform work pursuant to the contract, and in case work is 
subcontracted, the Consultant shall require each subcontractor similarly to provide 
Workers’ Compensation Insurance. All such policies of workers’ compensation 
insurance shall include a waiver of subrogation in favor of the City.  In case 
employees engaged in hazardous work under the contract are not protected under 
said worker’s compensation insurance, the Consultant shall provide, and shall 
cause each subcontractor to provide, adequate and suitable insurance for the 
protection of employees not otherwise provided.

D.  Comprehensive Automobile Liability:



i. Coverage to include all owned, hired, non-owned vehicles, and/or trailers and 
other equipment required to be licensed, covering personal injury, bodily injury, 
and property damage.
ii.   Limits:

a.   Combined Single Limit $1,000,000.00
E.   Umbrella:

i.   Limits:
a.   Each Occurrence/Aggregate $1,000,000.00

F.   The City, its officials, officers, employees, agents, and volunteers shall be named as 
an additional insured on all insurance policies identified herein except Workers’ 
Compensation and Professional Liability. All such insurance shall be primary and non-
contributory coverage as respects a covered loss. The Consultant shall be responsible 
for the payment of all premiums and deductibles for said insurance policies. The coverage 
shall contain no special limitations on the scope of protection afforded to the City, its 
officers, agents, and employees.

Consultant understands and agrees that, except as to Professional Liability, any insurance 
protection required by the contract or otherwise provided by the Consultant, shall in no way 
limit the Consultant’s responsibility to indemnify, keep and save harmless, and defend the 
City, its officers, employees, agents as herein provided.

1.9 Conflict of Interest: Consultant shall at all times observe and comply with all 
federal, state, and local laws, ordinances, and regulations including all amendments and 
revisions thereto, which in any manner affect Consultant or the services and/or items to be 
provided, specifically and not limited to any laws relating to conflicts of interest. Failure to 
comply with any applicable laws may result in: i) the termination of the contract; ii) the 
forfeiture by Consultant of all benefits of the Contract; iii) the retainage by City of all Services 
performed by Consultant and iv) the recovery by City of all consideration, or the value of all 
consideration, paid to Consultant pursuant to any awarded contract. 

1.10 Pending and Recent Litigation: Consultant must disclose any pending or recent 
litigation they are involved in as a company. Recent is defined as the past three (3) years. 
Information provided should include the timeline of the litigation history, the subject of the 
litigation, and the current status of the litigation. 

1.11 Rights to Submitted Material: It shall be understood that all Proposals, 
responses, inquiries, or correspondence relating to or in reference to this Project, and all 
reports, charts, and Proposals or referencing information submitted in response to this 
Project, shall become the property of the City, and will not be returned. The City will use 
discretion with regards to disclosure of proprietary information contained in any response 
but cannot guarantee information will not be made public. As a government entity, the City 
is subject to making records available for disclosure. 

1.12 Indemnity; Hold Harmless: The Consultant shall indemnify, defend, and hold and 
save the City and all officials, officers, agents, employees and volunteers of City harmless 
from and against any and all liabilities, claims, costs, or expenses whatsoever arising out of 
or resulting from this Agreement or any act, omission, or negligence of Consultant or any 
officers, agents, servants, employees, or subcontractors of Consultant, including without 
limitation, any liabilities, claims, costs or expenses arising directly or indirectly, from any 



patented or otherwise protected invention, software, intellectual property, process, article, 
or appliance implemented or used in the performance of the contract, including its use by 
the City.

1.13 Statutory Information: Any contract or agreement resulting from this Project shall 
be construed in accordance with the laws of the State of Ohio. Any litigation between the 
parties arising out of, or in connection with, the contract shall be initiated and prosecuted in 
any federal or state court in Ohio. Mediation, subject to written approval of both parties, will 
be a mandatory first step in the event of a dispute, prior to any legal action as set forth in 
the contract.

All Project Vendors, participants, consultants, engineers, and subcontractors must comply 
with all applicable federal, state, and local laws pertaining to contracts entered into by 
governmental agencies, including, without limitation, non-discriminating employment. 
Contracts entered into on the basis of submitted Proposals are revocable if contrary to law. 

1.14 Non-Discrimination Clause: During the performance of the contract, the 
Consultant and all subcontractors will not discriminate against any employee or applicant 
for employment because of race, color, creed, religion, ancestry, national origin, sex, sexual 
orientation, disability, age, marital status, or status with regard to public assistance. The 
Consultant and all subcontractors will take affirmative action to ensure that all employment 
practices are free of such discrimination.  Such employment practices include, but are not 
limited to, the following: hiring, upgrading, demotion, transfer, recruitment or recruitment 
advertising, layoff, termination, rates of pay or other forms of compensation, and selection 
for training, including apprenticeship.

1.15 ADA: The Consultant and all subcontractors agree to comply with the Americans 
with Disabilities Act and Section 504 of the Rehabilitation Act of 1973 and not discriminate 
on the basis of disability in the admission or access to, or treatment of, employment in its 
services, programs, or activities. The Consultant and all subcontractors agree to hold 
harmless and indemnify the City from costs, including but not limited to damages, attorney’s 
fees, and staff time, in any action or proceeding brought alleging a violation of ADA and/or 
Section 504 caused by the Consultant and any subcontractor.

1.16 Laws: The Consultant and all subcontractors will comply with all applicable local, 
state, and federal laws, ordinances, and regulations in the performance of the contract. The 
contract will comply with and be governed by all laws of the State of Ohio. Any violation shall 
constitute a material breach of the executed contract.

1.17 Force Majeure: Neither Party shall be in default by reason of any failure in 
performance of the resulting contract if such failure is proximately caused by causes beyond 
their reasonable control and without the fault or negligence of said Party including, without 
limitation, unforeseeable acts of nature; terrorism or other acts of public enemy; war and 
epidemics or quarantine restrictions (“force majeure”).

If either Party is delayed at any time in the progress of the work governed by the contract 
by force majeure, the delayed Party shall notify the other Party in writing of such delay, as 
soon as is practical, of the commencement thereof and shall specify the cause(s) of such 
delay in the notice. The notice shall be hand-delivered or mailed certified-return receipt and 
shall make a specific reference to this provision. The delayed Party shall cause such delay 
to cease as soon as practicable and shall notify the other party in writing when it has done 



so. The time of completion shall be extended by contract modification for a period of time 
equal to the time that results or effects of such delay prevent the delayed Party from 
performing in accordance with this contract.

1.18 Policy Compliance: The Consultant shall, as a condition of being considered for 
award of the contract, require each of its agents, officers, and employees to abide by the 
City’s policies prohibiting sexual harassment, firearms, and smoking, as well as all other 
reasonable work rules, safety rules, or policies regulating the conduct of persons on City 
property at all times while performing duties pursuant to the contract. The Consultant agrees 
and understands that a violation of any of these policies or rules will constitute a breach of 
the contract and will be sufficient grounds for immediate termination of the contract by the 
City.

1.19 Public Information: It shall be understood that all Proposals, responses, inquiries, 
or correspondence relating to or in reference to this Project, and all reports, charts and 
Proposals or referencing information prepared by the Consultant through this this Project, 
shall become the property of the City, and will not be returned. The City will use discretion 
with regards to disclosure of proprietary information contained in any response but cannot 
guarantee information will not be made public. As a governmental entity, the City is subject 
to making records available for disclosure pursuant to applicable public record disclosure 
laws, and Proposers, including the Consultant ultimately awarded the contract, shall 
cooperate in complying with such public disclosure laws at no additional cost to the City.



1.20 Ownership of Data and Transition: Any and all City data stored on the 
Consultant’s servers or within the Consultant’s custody, is the sole property of the City. The 
Consultant, subcontractor(s), officers, agents and assigns shall not make use of, disclose, 
sell, copy or reproduce the City’s data in any manner, or provide to any entity or person 
outside of the City without the express written authorization of the City.

In the event resulting Agreement is terminated for any reason, or upon expiration, and in 
addition to all other rights to property set forth, the Consultant shall: 

a. Incur no further financial obligations for materials, Services, or facilities under 
the Agreement without prior written approval of the City;

b. Terminate all purchase orders or procurements and any subcontractors and 
cease all work, except as the City may direct, for orderly completion and 
transition; and

c. Make available to the City, at no cost, all City data stored within the system, 
stored on the Consultant’s servers, or within the Consultant’s custody, within 
fifteen (15) days of termination or City request.

In the event resulting Agreement is terminated for any reason, or upon expiration, and in 
addition to all other rights to property set forth, the City shall retain ownership of all data, 
work products and documentation created pursuant to the resulting Agreement.



IN WITNESS WHEREOF, the Parties hereto have executed this Agreement

Fishbeck

Date: ___November 10, 2021_______________________

By: ________________________________________
Signature 

Greg Tkacz_______________________________
Printed Name

Senior Vice President / Principal______________
Title

CITY OF GAHANNA, OHIO

Date: __________________________________________

By: ________________________________________
Signature 

________________________________________
Printed Name

________________________________________
Title

Approved as to Form:

__________________________________
Raymond J. Mularski, City Attorney



SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT:  If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW.  THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

OTHER:
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(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSD

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE

BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS ONLY

AUTOSAUTOS ONLY
NON-OWNED

SCHEDULEDOWNED

ANY AUTO

AUTOMOBILE LIABILITY

Y / N

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

STATUTE
PER

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY
PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION.  All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

HIRED
AUTOS ONLY

11/10/2021

Professional Underwriters, Inc
39475 W 13 Mile Rd #106
Novi MI 48377

Melissa Merriman
248.553.8300 248.553.8305

mmerriman@profunderwriters.com

National Fire Insurance of Har 20478
FISHB-1 Continental Casualty Company 20443

Fishbeck
Fishbeck, Thompson, Carr & Huber, Inc.
1515 Arboretum Dr., SE
Grand Rapids MI 49546

Continental Insurance Company 35289

599650307

A X 1,000,000
X 1,000,000

5,000

1,000,000

2,000,000
X

6043508076 11/1/2021 11/1/2022

2,000,000

B 1,000,000

X

X X

6043508076 11/1/2021 11/1/2022

C X X 9,000,0006043508109 11/1/2021 11/1/2022

9,000,000
X 10,000

A X6045517776 11/1/2021 11/1/2022

500,000

500,000

500,000
B Professionals Liability

Claims made basis
AEH-254038073 10/31/2021 10/31/2022 Per claim

Aggregate
3,000,000
5,000,000

The City of Gahanna, Ohio, its officers, employees, attorneys and volunteers are named as additional insured with respect to the General Liability as well as the
Auto Liability or Umbrella. Waiver of Subrogation is provided under the General Liability, Workers Comp and Auto Liability.

City of Gahanna, OH
200 South Hamilton Road
Gahanna OH 43230



DP-29 BWC-1629 (Rev. Jan. 10, 2019)

30 W. Spring St. 
Columbus, OH 43215

Certificate of Ohio Workers' Compensation
This certifies that the employer listed below participates in the Ohio State Insurance Fund as required by law. 
Therefore, the employer is entitled to the rights and benefits of the fund for the period specified. This certificate 
is only valid if premiums and assessments, including installments, are paid by the applicable due date. To 
verify coverage, visit www.bwc.ohio.gov, or call 1-800-644-6292.

This certificate must be conspicuously posted.

Policy number and employer 
01515116

Period Specified Below 
07/01/2021 to 07/01/2022

FISHBECK THOMPSON CARR & HUBER INC
1515 ARBORETUM DR SE
GRAND RAPIDS, MI 49546-6494

www.bwc.ohio.gov
Issued by: BWC

Interim Administrator/CEO
You can reproduce this certificate as needed.

Ohio Bureau of Workers' Compensation

Required Posting

Section 4123.54 of the Ohio Revised Code requires notice of 
rebuttable presumption. Rebuttable presumption means an 
employee may dispute or prove untrue the presumption (or 
belief) that alcohol, marihuana or a controlled substance not 
prescribed by the employee's physician is the proximate cause 
(main reason) of the work-related injury. 
 
The burden of proof is on the employee to prove the presence of 
alcohol, marihuana or a controlled substance was not the 
proximate cause of the work-related injury. An employee who 
tests positive or refuses to submit to chemical testing may be 
disqualified for compensation and benefits under the Workers' 
Compensation Act.

You must post this language with the Certificate of Ohio Workers' Compensation.



EXHIBIT A – SCOPE OF WORK



EXHIBIT B – CONSULTANT PROPOSAL
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