ORDINANCE NO. 003-2023 

AN ORDINANCE ADOPTING CHAPTER 741 OF THE WHITEHALL CODIFIED ORDINANCES TO ESTABLISH THE TOBACCO PRODUCTS SALES LICENSING PROGRAM.

WHEREAS, after decades of decline in cigarette smoking rates we have seen a recent dramatic rise in the use of e-cigarettes by children and teens leading to a new generation of tobacco products addicting a new generation of users to tobacco and nicotine; and

WHEREAS, 90 percent of smokers first try a tobacco product by age 18; and

WHEREAS, requiring a minimum distance between tobacco retailers has been shown to reduce overall tobacco retailer density, especially in dense, low-income, urban communities; and

WHEREAS, a high density of tobacco retailers has been associated with earlier initiation of tobacco use and with increased youth smoking rates, and

WHEREAS, the presence of tobacco in retail settings normalizes the use of tobacco products and triggers smoking urges among former smokers and those attempting to quit; and

WHEREAS, the City of Whitehall desires to ensure proper training and enforcement of the restrictions on the sales of nicotine-containing products to those under the age of 21; and

WHEREAS, the City of Whitehall and other communities have established similar licensing programs for the sale of tobacco and related products; NOW, THEREFORE, 

BE IT ORDAINED by the Council of the City of Whitehall, Franklin County, Ohio: THAT:

SECTION 1:	That Chapter 741 of the Whitehall Codified Ordinances, entitled “TOBACCO PRODUCT SALES” is hereby adopted to read as follows:

741.01 DEFINITIONS. 

As used in this chapter:

(a) “Department” means the Franklin County General Health District. 

(b) “License” means a license issued by the City of Whitehall for retail sale of tobacco products.

(c) “Licensee” means the holder of a valid license for the retail sale of tobacco products.

(d) “Person” means any natural person. 

(e) “Public place” means any area to which the public is invited or in which the public is permitted, including, but not limited to, any right of way, mall or shopping center, park, playground and any other property owned by the City, and any school district or any park district.

(f) “Tobacco Retailer” means any person, partnership, joint venture, society, club, trustee, trust, association, organization, or corporation who owns, operates, or manages any tobacco retail establishment. Tobacco retailer does not mean non-management employees of any tobacco retail establishment. 

(g) “Tobacco retail establishment” means any place of business where tobacco products are available for sale to the general public. The term includes but is not limited to grocery stores, tobacco products shops, kiosks, convenience stores, gasoline service stations, bars, and restaurants. 

(h) “Self-service displays” means any display from which customers may select a tobacco product without assistance from the tobacco retailer or the tobacco retailer’s agent or employee and without direct person-to-person transfer between the purchaser and the tobacco retailer or tobacco retailer’s agent or employee. A tobacco vending machine is a form of self-service display. 

(i) “Tobacco product” means (1) Any product containing, made of, or derived from tobacco or nicotine that is intended for human consumption or is likely to be consumed, whether inhaled, absorbed, or ingested by any other means, including, but not limited to, a cigarette, a cigar, pipe tobacco, chewing tobacco, snuff, or snus;(2) Any electronic smoking device and any substances that may be aerosolized or vaporized by such device, whether or not the substance contains nicotine; or (3) Any component, part, or accessory of (1) or (2), whether or not any of these contain tobacco or nicotine, including but not limited to liquids used in electronic smoking device, filters, rolling papers, blunt or hemp wraps, and pipes. 

Tobacco product does not include any nicotine cessation product that has been authorized by the U.S. Food and Drug Administration to be marketed and for sale as “drugs,” “devices,” or “combination products,” as defined in the Federal Food, Drug, and Cosmetic Act.

(j) “Tobacco vending machine” means any machine or device designated for or used for the vending of cigarettes, cigars, tobacco or tobacco products upon the insertion of coins, trade checks or slugs.

(k) "Sale" includes delivery, barter, exchange, transfer or gift, or offer thereof, and each such transaction made by any person, whether as principal, proprietor, agent, servant or employee.

(l)  "Possess" or "Possession" means having control over a thing or substance, but may not be inferred solely from mere access to the thing or substance through ownership or occupation of the premises upon which the thing or substance is found.

 (m) “Electronic smoking device” is any device that may be used to deliver any aerosolized or vaporized substance to the person inhaling from the device, including, but not limited to, an e-cigarette, e-cigar, e-pipe, vape pen or e-hookah, electronic smoking device includes any component, part, or accessory of such a device, whether or not sold separately, and includes any substance intended to be aerosolized or vaporized during the use of the device whether or not the substance contains nicotine.  Electronic smoking device does not include drugs, devices, or combination products authorized for sale by the U.S Food and Drug Administration, as those terms are defined in the Federal Food, Drug and Cosmetic Act.

(n) “Moveable Place of Business” means any form of business that is operated out of a kiosk, truck, van, automobile or other type of vehicle or transportable shelter and that is not a fixed address or other permanent type of structure licensed for over-the counter sales transactions.

(o) “Licensed Product” means the term that collectively refers to any tobacco product.

(p) “Arm’s Length Transaction” means a sale in good faith and for valuable consideration that reflects the fair market value between two informed and willing parties, neither of which is under any compulsion to participate in the transaction. A sale for which a significant purpose is avoiding the effect of the violations of this chapter is not an Arm’s Length Transaction.

(q) “Youth-Oriented Facility” includes, but is not limited to: a private or public kindergarten, elementary, middle, junior high, or high school; a library; a playground open to the public; a youth center, defined as a facility where youth, come together for programs and activities, a recreational community facility open to the public, defined as an area, place, structure, or other facility that is used either permanently or temporarily for community recreation, even though it may be used for other purposes; a gymnasium, playing court, playing field, and swimming pool; an arcade open to the public; a park open to the public or to all the residents of a private community; and, or a licensed child-care facility or preschool.

741.02. POSTING OF SIGNS

(a) No tobacco retailer shall sell, permit the sale of, or distribute tobacco products in the City of Whitehall unless both the tobacco license and a printed notice(s) as outlined herein Section 797.02(b) is posted at any location where tobacco products are available for purchase.  
(b) All notices must be posted in a manner conspicuous to both employees and consumers, unobstructed from view in their entirety, and within six feet of each register where tobacco products are available for purchase and must state "It is illegal for any person under the age of 21 to purchase tobacco or alternative nicotine products”. The City of Whitehall shall provide the license and notice upon approval or renewal of the license or by request by the licensee. The notice(s) must be at least 14” by 11” and the words on the notice must be legibly printed in high contrast red color with capitalized letters at least one-half inch high. Additional copies of the license shall be printed by the licensee in accordance to the instructions provided by the Department upon approval of the license application.

741.03 SALE TO PERSONS UNDER THE AGE OF 21 PROHIBITED.
 
(a) No person shall sell any tobacco products to any person under the age of 21.

(b) Before selling or otherwise distributing any tobacco product the tobacco retailer’s agent or employee shall verify that the purchaser is at least 21 years of age.  Each tobacco retailer or tobacco retailer’s agent or employee shall examine the purchaser’s government-issued photographic identification. Verification is not required of a person over the age of 30. That a purchaser appeared to be 30 years of age or older shall not constitute a defense to a violation of this section.

741.04 LICENSE REQUIRED.

(a) No person shall sell or offer to sell any licensed product without first having obtained a license to do so from the Department.

(b) An application for a license must be made on a form provided by the Department. The application must contain the full name of the applicant, the applicant’s residential and business addresses and telephone numbers, the name of the business for which the license is sought, and any additional information the city deems necessary. If the Department determines that an application is incomplete, it will be returned to the applicant with notice of the information necessary to make the application complete. 

(c) The fee for a license shall be initially set, and subsequently reviewed and adjusted annually, by the Department; however, the fee for a license shall not be less than $400.00.

(1) Licensing fees are due at the time of application and are not refundable.  A license cannot be renewed if the Tobacco Retailer has outstanding fines pursuant to this article.  

(d) The license term is one calendar year, beginning on March 1. In cases of applications for a new license submitted after March 1 of a given year and more than sixty (60) days before the following March 1, the Department may issue a license for the remainder of the standard term period, but such license term will only extend to the following last day of February. 

(e) Any license issued may be suspended or revoked following the procedures set forth in this chapter.
(f) All licenses issued are valid only on the premises for which the license was issued and only for the person to whom the license was issued. 
(g) All licenses must be posted and displayed in a conspicuous location at all times in plain view of the general public in the tobacco retail establishment. 

(h) The renewal of a license issued under this ordinance shall be handled in the same manner as the retail food establishment license process established under Ohio Administrative Code 3701-21. The renewal will be mailed to the establishment 30-60 days prior to March 1 of the calendar year. The renewal application must be received by the City of Whitehall, along with any fees, by March 1 of the calendar year and may face fines if any or all of the renewal application is received after March 1. 

(i) Issuance as privilege and not a right. The issuance of a license is a privilege and does not entitle the license holder to an automatic renewal of the license. 

(j) No person shall distribute samples of any tobacco products free of charge or at a nominal cost. The distribution of tobacco products as a free donation is prohibited. 

741.05 TRANSFERABILITY OF A LICENSE.

(a) Including but not limited to Sections 741.08 and 741.09, a licensee may assign such license to a third party, or permit a third party to assume such license in connection with an Arm’s Length Transaction of the Licensee’s business operations, whether by acquisition of all assets or merger or otherwise. 
(b) In addition, Licensees may not assign or transfer the license granted to it, directly, or indirectly, whether voluntarily or involuntarily or by operation of law without the written consent of the City Administrator of the City of Whitehall, which shall not be unreasonably conditioned, delayed or withheld and upon confirmation that the Assignee does not meet any of the criteria of Section 741.08(a). 

741.06 TOBACCO VENDING MACHINES; ILLEGAL DISTRIBUTION OF CIGARETTES OR OTHER TOBACCO PRODUCTS TO MINORS.

(a) TOBACCO VENDING MACHINES. Any person, firm or corporation that owns, leases, possesses or controls one or more tobacco vending machines shall obtain a valid license for each machine pursuant to Section 797.04.

741.07 OUT-OF-PACKAGE SALES PROHIBITED; TOBACCO SAMPLES PROHIBITED.

(a) OUT-OF-PACKAGE SALES PROHIBITED. It is unlawful to sell cigarettes out of the manufactured package with required health warnings. It is unlawful to sell cigarettes in packages of fewer than twenty cigarettes per package.

741.08 DENIAL, SUSPENSION, AND REVOCATION OF LICENSE.

[bookmark: _Hlk87862550](a) DENIAL OF LICENSE. Grounds for denying the issuance or renewal of a license include, but are not limited to, the following: 
(1) The applicant is under 21 years of age; 
(2) The applicant has been convicted within the past five years of any violation of a federal, state, or local law, ordinance provision, or other regulation relating to licensed products; 
(3) The applicant has had a license to sell licensed products suspended or revoked within the preceding thirty-six (36) months of the date of application; 
(4) The applicant fails to provide the information required on the licensing application or provides false or misleading information;
(5) The applicant is prohibited by federal, state, or other local law, ordinance, or other regulation from holding a license; 
(6) The applicant is in arrears with respect to any fine imposed for violation of this Chapter;
(7) The business for which the license is requested is a moveable place of business. Only fixed-location tobacco retail establishments are eligible to be licensed.
(b)  For purposes of subdivision (a) of this Section, “applicant” shall include entities with common ownership or management to the entity or natural person listed on the application. 
(c) SUSPENSION OF LICENSE:  Any license may be suspended for a definite period, not to exceed six (6) months, as determined by the Department. Prior to reinstatement of the license following the expiration of the suspension, the licensee shall remit a One Hundred Dollars ($100) License reinstatement administration fee. A license may be suspended for the following reasons:
(1) 	A business owned or operated by the licensee applicant engaging in the sale of Tobacco Products within the City is the subject of a court order or City resolution or final order declaring such business to be a public nuisance where said nuisance has not been abated, or where the court has ordered that sales of Tobacco Products shall cease pursuant to any temporary restraining order, preliminary injunction, or permanent injunction issued by said court;
(2) Substantiated evidence that licensee or agent of licensee has sold or otherwise distribute any Tobacco Product to any Person Under 21 within the city more than one time in the past twelve (12) months;
(3) The finding by a federal or state agency or court that the license applicant has violated a federal or state rule or regulation governing the sale of Tobacco Products;
(4) Entry of the Department is refused or inspection, or investigation is refused, hindered, or thwarted;
(5) For a second or any subsequent violation of this chapter within a thirty-six (36) month period of the first violation; and/or
(6) The licensee is in arrears with respect to any fine imposed for any civil penalty levied under this Chapter.

(d) REVOCATION OF LICENSE: A license may be revoked for any of the following reasons:

(1) The licensee applicant is determined to have knowingly included false or misleading information in the license application or renewal license application;

(2) Substantiated evidence that licensee or agent of licensee has sold or otherwise distribute any Tobacco Product to any Person Under 21 within the City more than one time in the past twelve (12) months;

(3) Entry of Department is refused, or inspection or investigation is refused, hindered, or thwarted;

(4) Upon the discovery that the person was ineligible for the license under this ordinance and license was mistakenly issued or renewed to a person;

(5)  A period of suspension imposed under Subsection(c) herein has elapsed and the licensee remains in arrears of payment of such fine or penalty; and/or

(6) The licensee has been subject to three (3) or more suspensions in the previous thirty-six (36) month period.

741.09 LIMITS ON ELIGIBILITY FOR A TOBACCO RETAILER LICENSE 

a) Proximity to youth-oriented facilities. No license may be issued, and no existing license may be renewed, except as specified in 741.09 (c), to authorize tobacco sales within 1,000 feet of a youth-oriented facility as measured by a straight line from the nearest point of the property line of the parcel on which the youth-oriented facility is located to the nearest point of the property line of the parcel on which the applicant’s business is located.

b) Proximity to other tobacco retailers. No license may be issued, and no existing license may be renewed, except as specified in 741.09 (c), to authorize tobacco sales within 1,000 feet of a tobacco retailer location already licensed pursuant to this Article as measured by a straight line from the nearest point of the property line of the parcel on which the applicant’s business is located to the nearest point of the property line of the parcel on which an existing licensee’s business is located.

c) Notwithstanding sections 517.45 and 517.46, a Tobacco Retailer operating lawfully on the date this ordinance is adopted that would otherwise be eligible for a Tobacco Retail license for the location for which a license is sought may receive or renew a license for that location so long as all of the following conditions are met:

(1) The license is timely obtained and is renewed without lapse or permanent revocation (as opposed to temporary suspension);

(2) The Tobacco Retailer is not closed for business or otherwise suspends Tobacco sales, whether voluntarily or due to license suspension for more than sixty (60) consecutive days;

(3) The Tobacco Retailer does not substantially change the business premises or business operation. A substantial change to the business operation includes, but is not limited to, the transferring of a location: 

a) for which a significant purpose is avoiding the effect of violations of this ordinance; and

(4)  The Tobacco Retailer retains the right to operate under other applicable laws.

(5) If the City of Whitehall determines that a Tobacco Retailer has substantially changed their business premises or operation and the Tobacco Retailer disputes this determination, the Tobacco Retailer bears the burden of proving by a preponderance of evidence that such change(s) do not constitute a substantial change.


741.10 LIMITS ON POPULATION AND DENSITY
 a) The total number of tobacco retailer licenses within the City of Whitehall shall be limited to one for each 685, or fraction thereof, inhabitants of the City of Whitehall. 

b) For the purposes of this section, the total population of the City of Whitehall shall be determined by the most current published total available from the U.S. Census Bureau as of the date the license application is filed.

c) No new license may issue to authorize tobacco sales if the number of tobacco retailer licenses already issued equals or exceeds the total number of authorized licenses pursuant to Subsection 741.10(a).
(1) Notwithstanding subsections 741.10(a) through (c), a Tobacco Retailer operating lawfully on the date this ordinance is adopted that would otherwise be eligible for a Tobacco Retailer license for the location for which a license is sought may receive or renew a license for that location so long as all of the following conditions are met: 
i. the license is timely obtained and is renewed without lapse or permanent revocation (as opposed to temporary suspension);
ii. the Tobacco Retailer is not closed for business or otherwise suspends Tobacco sales, 
	      whether voluntarily or due to license suspension for more than sixty (60) consecutive 		      days;
  iii.   the Tobacco Retailer does not substantially change the business premises or business
        operation. A substantial change to the business operation includes, but is not limited to, the
        transferring of a location: 
a. to a new Proprietor(s) in an Arm’s Length Transaction; or
b. for which a significant purpose is avoiding the effect of violations of this ordinance; and
iv. the Tobacco Retailer retains the right to operate under other applicable laws.
v. If the City of Whitehall determines that a Tobacco Retailer has substantially changed their business premises or operation and the Tobacco Retailer disputes this determination, the Tobacco Retailer bears the burden of proving by a preponderance of evidence that such change(s) do not constitute a substantial change.
vi. The Mayor of the City of Whitehall, of their designee, may authorize additional tobacco retailer licenses if by their determination the business provides significant economic benefit to the community. 


741.11 NON-RETALIATION. 

No person or employer shall discharge, refuse to hire or in any manner retaliate against any employee, applicant for employment or customer because such employee, applicant or customer reported violations of any provisions of this chapter.


741.12 ENFORCEMENT AND PENALTIES; APPEALS.

(a) The Department shall have authority to implement and enforce the provisions of this Chapter. All licensed premises must be open to inspection by the Department inspectors or other authorized designees during regular business hours. The tobacco retail establishment shall be subject to two (2) compliance checks per year. The City and/or its Commissioner of Health may enter at reasonable times to inspect or investigate and examine or copy records to determine compliance with this Chapter.  The Department may apply for and any judge of a court of record may issue an appropriate search warrant necessary to achieve the purposes of this Chapter within the court’s territorial jurisdiction. Compliance checks may also include the participation of a person at least 18 years of age, but under the age of 21, to enter the licensed premises to attempt to purchase licensed products. Unannounced follow-up compliance checks of all non-compliant tobacco retail establishments are required within three months of any violation of this ordinance. The results of all compliance checks shall be published by the Department at least annually and made available to the public upon request.  

(b) [bookmark: _GoBack]If the Department denies the issuance of a license, or suspends or revokes a license, or issues a citation with or without civil penalty for violating this chapter, the Department shall send to the applicant, or licensee, by certified mail, return receipt requested, written notice of the action and the right to an appeal. Upon receipt of written notice of the denial, suspension, or revocation, the licensee subject to license denial or revocation or citation and civil fine shall have the right to appeal to the Department. An appeal must be filed within thirty (30) days after the receipt of notice of the decision. The appellant shall bear the burden of proof. The Department shall be the final, administrative decision maker.
(c) CIVIL PENALTIES. In addition to the denial, suspension, or revocation of a license, the Department may impose the following civil penalties on the tobacco retailer for violations of this Chapter:
(1) For a first violation, a fine no less than $500.
(2) For a second violation within a 36-month period, a fine no less than $750 and the license shall be suspended a minimum of 30 days no more than 60 days. 
(3) For a third violation within a 36-month period, a fine no less than $1,000 and the license shall be suspended for a minimum of 30 days. 
(4) For a fourth and any subsequent violations within a 36-month period, the license shall be revoked.
(d) TOBACCO RETAILING WITHOUT A VALID LICENSE. In addition to any other penalty authorized by law, if a court of competent jurisdiction determines, or the Department finds based on a preponderance of evidence, after notice and an opportunity to be heard, that any tobacco retailer has engaged in Tobacco Retailing at a location without a valid Tobacco Retailer’s license, either directly or through the tobacco retailer’s agents or employees, the tobacco retailer shall be ineligible to apply for, or to be issued, a Tobacco Retailer’s license as follows: 
(1) After a first violation of this section at a location within any 36-month period, no new license may issue for the tobacco retailer or the location (unless ownership of the business at the location has been transferred in an Arm’s Length Transaction), until thirty (30) days have passed from the date of the violation.
(2) After a second violation of this section at a location within any 36-month period, no new license may issue for the tobacco retailer or the location (unless ownership of the business at the location has been transferred in an Arm’s Length Transaction), until ninety (90) days have passed from the date of the violation.
(3) After of a third or subsequent violation of this section at a location within any 36-month period, no new license may issue for the tobacco retailer or the location (unless ownership of the business at the location has been transferred in an Arm’s Length Transaction), until five (5) years have passed from the date of the violation.
(e) ADDITIONAL REMEDIES. The remedies provided by this Chapter are cumulative and in addition to other remedies available at law or in equity.

741.13 INJUNCTIVE RELIEF.
 
(a) The provisions of Sections 1783.01 through 1783.12 are health ordinances applicable to real property in the City and may be enforced by civil action pursuant to the Ohio Revised Code.

(b) Repeated violations of this Chapter may constitute a public nuisance. The City Attorney and/or his or her designee may bring a cause of action to abate such nuisance and enjoin the recurrence of such violations and for such other relief may be available at law or in equity.

741.14 SEVERABILITY.
 
If any provision, clause, sentence or paragraph of this chapter or the application thereof to any person or circumstance shall be held to be invalid, such invalidity shall not affect the provisions of this chapter which can be given effect without the invalid provisions or application, and to this end the provisions are declared to be severable.

741.15 OTHER LAWS.

This Chapter does not intend and shall not be interpreted to regulate any conduct where the regulation of such conduct has been preempted by the United States or the State of Ohio.



SECTION 2. 	This Ordinance shall be in full force and effect from and after the earliest time provided for by law.


PASSED this ___ day of ___________________________, 2023.
 ATTEST:
___________________________________			____________________________________	
                 Clerk of Council				         	                   President of Council

APPROVED this ____ day of ____________________, 2023.      ___________________________________	
 Mayor


































Requested and Prepared by: Zachary Woodruff, City Administrator
Approved as to form: Michael T. Bivens, City Attorney MTB 01/10/2023



