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PROCEEDI NGS

THE CHAI RMAN:  Any additions or
corrections to the agenda, any changes, please state
t hem now by anyone in the room Anything? Chairnman?
Okay. We have no additions or corrections to the
agenda.

We now nove forward with the approval
of the last neeting m nutes. Those |ast neeting
m nutes were from actual ly our organizational neeting
al nrost a year -- or just over a year ago on January
t he 20t h.

There were no -- there was not a
hearing of any sort. It was elections and, again, the
organi zati onal neeti ng.

So there may have been a nenber -- a
new nmenber -- on the board now who was not even at
that nmeeting. |'ve explained that to hi mahead of
time -- ahead of time of right now.

So do | have a notion to approve the
meeting mnutes from January 20th of 20227
MR. JENSEN. | nove to approve the
m nutes fromthe January 20, 2022, BZBA neeti ng.
THE CHAI RVAN:  Second?
MS. STEFANOV: | second.
THE CHAI RVAN:  All right. Rol e cal |,
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M. Clerk?

MR. VANMETER: Jensen?

MR. JENSEN: Yes.

MR. VANMETER:  Stefanov?

MS. STEFANOV: Yes.

MR. VANMETER: Beckmann?

MR. BECKMANN: Yes.

MR. VANMETER: Bryson?

MR. BRYSON: Yes.

MR. VANMETER: Ei sen?

THE CHAI RMAN:  Yes.

THE CHAIRVAN:  All right. W are now
going to nove into the formal hearing portion of the
evening. But before we do that, we are going to have
the City Attorney adm nister an oath and swear in
t hose who are wishing to speak this evening. So |
will ask himto take over. And let's do that before
we start.

MR. MULARSKI: | had ny oath. There it
Is. Sorry. At this tinme, we're going to be entering
the public hearings portion of the neeting. The
public hearing will operate as foll ows.

There will be a public -- | guess

before that |

try to clarify something with these emails |

woul d |Iike to make a point of order to

t hi nk
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cane in today. Wuld you m nd?

THE CHAI RVAN: Pl ease.

MR. MJULARSKI: Okay. Let ne give you a
little history first. Wat happened was in 2017 there
were Rul es of Procedure for the BZBA. In 2019 those
rul es were anmended.

Now when those rul es were anended, they
added this public hearing portion. They added the
public coment portion to this public hearing. That
did not exist previously. That's why | wanted to
bring this up now.

It doesn't say what public coment is.
It does say that public comment would be limted to
three mnutes. Today and a few days before this we
received many emails concerning this situation.

| think this Board first needs to
det erm ne what happens with those emails. Are they
public coment? |If so, how do you verify the emails?
How do you know where they canme fronf? |f they're not
public coment, then they cannot be consi dered.

It's conplicated by the fact that when
they anmended this they stated that the evidence w |
be presented as set forth in Section 6.13. Then they,
t he Board, deleted Section 6.13.

But they didn't change the nunbering.
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So now it says the evidence will be presented as set
forth by a board nmenmber who believes they have a
conflict of interest nust withdraw. It has nothing to
do with the evidence.

So | do not know if they neant to
i nclude -- keep Section 6.13 since that was referred
to specifically or what that neant. So a
determ nation needs to be made today as to how this
hearing is going to be -- howit's going to proceed.

If you do decide to include the emails
as a public coment | guess it would have to be read
and each one would have to be limted to three
m nutes. And then you can consider it as you would
any other public comment.

| do not know why they added public
comment to this type of hearing. That's sonmething in
front of the Planning Comm ssion where the people can
make their comments for themto consider

This is a hearing. This is a hearing
where it's what we would call a trial de novo. You
are not sitting here trying to determ ne what the
Pl anni ng Conmi ssion did -- was it right or wong?
It's nothing to do with that.

You are here to determ ne the evidence

presented before you how you woul d deci de this case.
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Woul d you uphold this appeal or not?

There has been an invitation for
several planning comm ssion nenbers. Now | know it
seens a |little incongruous because your determ nation
wi Il either uphold or overrule the Planning
Comm ssion. But you' re not saying they were right or
wrong. You're just saying your opinion this is what
the facts have presented.

| know there was a request to have sone
pl anni ng conm ssi on nmenbers here so that perhaps you
can find out what their thinking was, why they decided
how t hey did decide. That is just opinion; okay?

You cannot substitute their opinion for
yours. You can take it as, "OCkay; well, that's
sonmething I mght want to think about.”

But you're not supposed to say, "Well,
since they decided it that way is it right or wong?"
It could just be something you could consider; okay?

So you have to determ ne what are going
to be the facts that are presented. And the facts are
what was presented by the appeal, by the m nutes, and
by what happened in the Planning Comm ssion.

Anything that's an opinion is not a
fact. You can only consider facts when you're

considering this -- considering the evidence in front
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of you.

So with that said, | think the very
first thing we have to do is determ ne what is going
to happen with the emails that were put in. You can
either say it doesn't qualify as public coment.

This is the first hearing we've had
since these rul es have been changed that had emails.
That's why it's being brought up for the first tine.

But so you can either say, "Yes; they
will be introduced as public comment” and then you can
gi ve them what ever wei ght you deem necessary, whet her
It's opinion, facts, or whatever.

Or you can say, "No; they won't be
admtted.” And then you have to determ ne whet her or
not that's fair.

If you're going to admt sonething that
was just presented today is that fair to everybody? |
woul d sinply suggest that you ask the parties, "Here's
how we' ve decided we're having this hearing. Are you
prepared to go forward under these terns?"

If either side is not you nmay want to
consider continuing it to give everyone a fair chance
to present their case. You don't have to. |It's
totally up to you.

So before we go any further, | think
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the first thing we should do is decide what are we
going to do with the ennils.

MR. BRYSON: May | begin?

THE CHAI RMAN: Pl ease.

MR. BRYSON: M. Milarksi, am| correct
in remenbering that public coments, if they were
delivered at this hearing, would be delivered by a
person who identifies thenselves and will be placed
under oath?

MR. MULARSKI : Yes.

MR. BRYSON: Okay. M suggestion then
woul d be that since these emails can't come to us
under oath and since we don't really have an adequate
way of determning the identity of the person that we
not take themthe sane way that we would public
comrent .

| do think public coment nmakes sense,
especially in a de novo kind of hearing. | think that
previ ous boards nmay have been wi se to add that,
although I would find it inconvenient if I were
counsel for either side. | think there is a certain
ampunt of wisdomin that if we're maki ng a new
determ nati on.

But | think there is a |evel of

capacity for irregularity when we're not getting --
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when we're getting sone information under oath and
sonme of it is not under oath and sonme by people we can
I dentify and sone by people we cannot.

| hate to turn down anybody's
suggestions or comments to a City body as a citizen.
But | think for fairness to everyone involved that
seens to be the nost appropriate way to handl e the
emai |l s.

THE CHAIRVMAN:  |'min agreenent. And
you know, | also have a concern that, | nean,
personal ly, you know, there was only so nmuch tine in
the day. And certainly, we also all have day jobs
t 0o.

And the timng of being able to read
all those emails for nyself before this hearing
tonight did not occur. So | ama little bit leery of,
you know, to be honest and fair to both parties to
suggest that those should be accepted tonight.

We've got a | ot of people in the
audi ence. | don't know how many wi Il be speaking
tonight. But there will be tine for people here in
person to speak. And I think we should go in that
di rection.

| would also like to get the opinion of

both the appellee and the appellant on this also. |
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believe you all were sent those enmails today?

MR. | NGRAM Chris Ingram 52 East Gay
Street, Vorys Sater Seynour & Pease on behalf of the
appellant. We did not send enmnils today on behal f of
t he appellant but we did receive sone emils.

MR. BRYSON: Right.

MR. | NGRAM  The appel |l ant woul d obj ect
to the adm ssion of any emmils because we woul d not
have the opportunity to cross-exan ne any of those
folks. And we certainly reserve the right to cross-
exam ne anyone who intends to offer any evidence in
this proceedi ng.

THE CHAIRVAN: All right. Thank you
for that. And on behalf of the Pl anni ng Conm ssi on?

MR. ROTH: Yes. Mat t hew Rot h,
Assistant City Attorney. | would agree. | think
did receive all of the emails that were submitted to
the Clerk of Council.

And they are what they are. They were

recei ved and can be noted that they were received.
But | think it would be best to hear from peopl e that
have a position on this, you know, |live and in person
t oni ght .

THE CHAI RVAN:  Thank you. Any ot her

commentary from any of the other board nenbers?
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MR. JENSEN: |'ve been on the Board for
a nunber of years. And | don't believe that in the
past that we really | ooked at incom ng emails on
vari ous appeals.

And | think the people that make the
effort to do show up and to participate are nore
likely to be, you know, appropriate people to be
|istened to so --

THE CHAI RMAN. Okay. M. Milarski, do
we need to formally vote on this or what do we need to
do with this issue so we can put it to rest?

MR. MULARSKI: | believe it was uncl ear
for me. So | think to make it perfectly clear you
guys should have a notion as to how you're going to
treat the emails and vote on that formally. And then
that way it's in the record as to howthis wll be --

THE CHAI RMAN:  Excel | ent.

MR. MJULARSKI: -- proceeding.

MR. JENSEN. Wuld this go forward
then? 1Is this just for this neeting or would we be
not using the emails going forward for all future
appeal s?

MR. MJULARSKI: Well, at the end of this
we're going to be addressing the Rules of Procedure

for the BZBA. And at that tinme, | would say that'd be
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a good tine to address that. But it will definitely
go forward for this hearing today.

THE CHAIRVAN:  Yes. So | would like to
suggest whoever wants to naeke the notion on the group,
the Board, that we include in the notion that our
decision is respective to this neeting tonight.

And that this -- you know, we w |
further discuss it at the end of the neeting when we
are having a review of the Rules of Procedure. So |
woul d ask for a notion to -- on the issue of the
emai | s.

MR. BRYSON: Paul Bryson. And | nove
that we do not accept the emails as evidence or public
coment for the reasons that we stated before.

And that this determnation is for the
pur poses of this hearing. Any further hearings woul d
be governed by the Rules of Procedure that will fix
the uncertain order.

THE CHAIRVAN: Do | have a second?

MR. JENSEN:. | second.

THE CHAI RVAN.  We have a notion and a
second. Any further discussion? Wth that, roll
call, please.

MR. VANMETER: Bryson?

MR. BRYSON: Yes.
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MR. VANMVETER: Jensen?
VR. JENSEN: Yes.
VMR. VANMVETER: Ei sen?

THE CHAI RVAN:  Yes.

MR. VANMETER: St ef anov?
MS. STEFANOV: Yes.
MR. VANVETER: Becknann?

MR. BECKMANN: Yes.

THE CHAI RVAN: Okay. That notion
passes then. The rules that we were just talking
about -- the Rules of Procedure for the Board of

Zoni ng and Buil ding Appeals -- are dated January 17th

in 2019.

And within those rules it states how
the process will work tonight. And I'mgoing to
explain that. And then we'll nove forward into the

swearing in.

W will read -- we will nention and
read what the appeal is. But then we will have public
comment first. Three mnutes will be allowed for any

menmber of the public here tonight to give a comment.
And you will be stating your name, address, and your
relationship to the case.

W will then nove on and ask -- the

appellant will have 25 mnutes -- up to 25 mnutes --
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for a presentation, followed by the appellee will also
have an equal 25 m nutes.

Then we will have five m nutes of
rebuttal, five mnutes of rebuttal, and then we w |
nove on. And we wi |l have questions along the way and
will -- also be fromthe Board. And then we will nove
on through the agenda.

So with that, | will nove on and ask
M. Ml arski again to help us out there by swearing in
t hose who plan on speaking this evening.

MR. MULARSKI: Thank you. And if | may
have one nore procedural question? M. Bl ackford,
there were three i ssues set before the Planning
Comm ssion. Only one was deci ded.

So if the appeals -- the appellant is
to be -- is upheld today are those other two still
pending in front of the Comm ssion or does this Board
need to remand it to the Conm ssion to have them hear
t hose ot her two?

MR. BLACKFORD: | believe there were a
total of four applications that night. So one was
acted on -- the conditional use. So there was no
action taken on the final Gahanna plans, design,
review, or variance at that tine.

MR. MJULARSKI : So those are stil
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pending. So they could be heard later in --

MR. BLACKFORD: Correct.

MR. MULARKSI: They're not being
remanded for --
BLACKFORD:  Yes.
MULARSKI: -- that reason?
BLACKFORD:  Yep.
MJULARSKI :  Okay. Thank you.

» 223D

BLACKFORD: That's correct.

MR. MULARSKI: All right. Now I'm
ready to swear people in. All right. Anyone who
wants to speak nust conplete a speaker slip and cone
to the podium and state their nane and address.

At this time will all persons w shing
to present testinony this evening please raise and
rai se your right hand to be sworn in?

Do you solemly swear that the
testinony you're about to provide will be the truth,
the whole truth, and nothing but the truth? |If so,
state, "I do."

MULTI PLE SPEAKERS: | do.

MR. MJULARSKI: Thank you.

THE CHAI RMAN:  Thank you. For the
record, our appeal this evening is BZA-0001-2022 to

consi der an appeal of a Pl anning Conm ssion denial of
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CU- 000922 for property |ocated on Johnstown and Morse
Roads, Parcel |Ds 025-01124, 025-011243, and 025-
01126. Current zoning is in C, neighborhood
comercial. Sheetz Gahanna, Sarah Gold, applicant.

So at this tine, we are going to have
the opportunity for nenbers of the public to speak.
We do have three people who filled out a speaker form
But M. Ml arski, there | ooked there were a | ot of

hands rai sed out there.

| f people did not fill out the form but
they are still nmenbers of the public who want to speak
we can still allow themto speak; is that correct?

MR. MJULARSKI: | woul d have them cone
up and get a speaker form And they can fill them out

and turn themin as the other three are speaki ng woul d

be ny --

THE CHAI RVAN:  Okay.

MR. MJLARSKI: -- reconmendati on.

THE CHAI RMAN: So any of you others who
want to speak -- | have got the first three. W wl

start with these three citizens in order of the
numbering that the Clerk has put on here. And then
while we're doing that we'll continue on with getting
t hose nanes.

So with that, again, when your nanme is
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call ed pl ease conme up to the podium identify yourself
by nanme, address, relationship to the project. You
can deem what that neans on your own. And we w |
start with Susan Ferris.

And if | m spronounce anybody's nanme |
apol ogi ze in advance. We'Ill do our best. And you'll
be able to pronounce your nanme correctly also.

M5. FERRIS: M nane is Susan Ferris.
And ny address is 4695 Collingville Way, Col unbus
43230. | am concerned that the devel opment proposed
by Sheetz, if approved, would have undesirable effects
on Col I'i ngwood residents and the surroundi ng area.

| have not seen any studies or
assessnments or heard about any studies or assessnents
from Sheetz saying that this gas station will not have
undesirable effects. | suspect they are not able to
prove as mnuch.

| understand that Gahanna Zoning staff
said Sheetz has satisfied the criteria for its
proposed devel opnent. But | do not know how Zoni ng
came to this opinion.

From the presentation | saw online
there was no reference to any studies or assessnents
to support the belief that conditions were net by

Sheet z.
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Wth its close proximty to the
Col I i ngwood Pointe driveway, the roundabout, the
Goddard School and its students, and the surrounding
residential properties -- which will be increased by
one nore | arge devel opment on the south side of Mrse
Road in the near future -- | cannot understand how the
Sheetz gas station can say there will be no
undesirable effects on our entire area.

Sheet z has not addressed these
undesirable effects or the underlining -- underlying
concerns associated with their proposed project.

Li kew se, the Sheetz gas station does
not suit the intended use and purpose of the |and. |
read the Gahanna Land Use Pl an.

That plan says that the proposed
devel opnent is in a nei ghborhood commercial district.
The plan specifically says gas stations and drive-

t hroughs are not suited for nei ghborhood commerci al
districts. Instead, the plan encourages |lowintensity
commerci al projects.

Li kew se, the plan says devel opnent in
North Gateway where the property is located is
supposed to enhance wal kability and mtigate traffic
| npacts. Sheetz gas station is not in keeping with

any of this.
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| am gl ad t he Gahanna Pl anni ng

Conmm ssion saw fit to deny Sheetz's application. The

appeal being considered here today should al so be
deni ed. Thank you.

THE CHAI RMAN: Thank you very nuch.
Qur next speaker this evening wll be Jeri --

M5. FI GLI OLA: Figliola.

THE CHAI RMAN:  Figliola. Sorry. |
shoul d have brought ny reader gl asses tonight.

MS. FIGLIOLA: That's all right.

THE CHAI RVAN:  Thank you.

M5. FIGLIOLA: I'mJeri Figliola. And

| live at 4665 Wenham Park. [|'min Collingwood
Pointe. And here goes.

Those of you who represent Sheetz do
not live in our comunity. Wat you are proposing
w |l destroy our peaceful community. We do not nee
anot her gas station convenience store. W have nin

wthin three mles down Mrse Road.

| amgoing to tell you about our are
as | feel I"'mnore capable. | walk the sidewal k an
paved path on Morse Road. | collect trash. You m
say | am a garbage lady. Generally, | pick up tras

two to three tines a week dependi ng on the weat her

nmy schedul e.

d

e

a
d
ght
h

and

Veritext Lega Solutions

WWw.veritext.com 888-391-3376




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 24

| amgoing to tell you the bulk of ny
observation. Traffic is horrible. W do not need the
probl ems of a gas station and nore traffic and
accidents and trash.

| pick up car parts, cigarette butts,
drink bottles, cans, carryout food containers, and
much nore.

Sheetz plans to put 50 gas stations in
t he Col unbus area by 2025. That they sell cigarette
prices |ower than nost custoners to bring themin.
Sorry -- nost businesses to bring themin. \Where do
t hose cigarette butts land but in the street?

Most inportant, we do not need a gas
station near our children. The Goddard School does
not need gas tanks on -- or the traffic near our
children. W don't need the noise, commotion in a
community filled with seniors.

I f the appeal passes, shanme on you.
Not everything is about noney. Just think. Noise,
traffic, accidents, already nine gas stations, basic
di sruption of our community, and nost of all the
children. Thanks for I|istening.

THE CHAI RMAN: Thank you. Qur next
speaker is |last nane Buchanan. | don't want to

m spronounce your first nane.
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MS. BUCHANAN: It's Edye.

THE CHAI RVAN: Edye. Okay.

MS. BUCHANAN: That probably matters.
So | pretty nmuch represent this entire half of the
room So if you'll indulge ne a little bit nore than
three mnutes -- if not there's other speakers --

THE CHAI RMAN: Just for the record,
your nane, address, and relationship to the project.

MS. BUCHANAN: Edye Buchanan, 4560
Col I i ngwood Pointe Place, Colunbus. W |ive across
the street fromthe proposed | ocation.

THE CHAI RMAN:  Thank you.

MS. BUCHANAN: | am Secretary at
Col I i ngwood Pointe at the Preserve Condon nium
Associ ation. W're not listed as a contiguous
property.

However, anyone famliar with the
nei ghbor hood woul d know that the property is exactly
across the street. And we will be adversely affected
by this devel opnment.

Make no m stake -- this is our
nei ghbor hood, not sinply a geographical area between
two thoroughfares -- thoroughfares with pass-through
use by young couples pushing strollers, children from

Al bany G en and the LC riding bikes, people |ike ny
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nei ghbors Ray and Nancy that wal k their dogs al ong
Morse Road, or sinply people like nyself trying to get
my steps in before the end of the day.

Whil e we understand that this property
shoul d be devel oped, we stand in opposition to this
devel opnent on the grounds that it will have an
undesi rabl e effect on the surroundi ng area and
decrease our quality of life.

Traffic at the circle to the east of us
will definitely increase if drivers need to negotiate
to make righthand turns or access the road that's
there on Mdrse Road.

| fear illegal lefthand turns into
Sheetz from both Morse and Johnstown Road as bei ng
nore the rule than the objection as that is the
experi ence happening with the Sheetz on North Ham I ton
i n New Al bany.

Al ready the crosswal ks at the traffic
circles are a hazardous endeavor for joggers and
bicyclers. Additional traffic isolates us from using
the beautiful paved paths to the north and east of us.

Pl anni ng Conm ssion staff presentation
made during the Novenber 2, 2022, neeting included
phot ographs of sone of the surroundi ng businesses.

This included the newest addition -- Hi gh Banks
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Distillery.

Li ke the barn | ocated across the

street, it features rustic architecture, giving it a
warm quaint, honmetown feel. Architecturally the
proposed devel opnent will be in sharp contrast to

t hese surroundi ng busi nesses.

The area busi nesses cl ose at reasonabl e

hours and manage to be successful w thout adversely

| npacti ng our nei ghborhood. What is being proposed is
a high-traffic, 24/7 gas station with 20-foot-tal

i ghts.

VWil e we hope the lighting will deter
crime, the fact is studies prove that violent crines
are nore prevalent at night and at the type of
busi ness that's being proposed.

THE CHAI RMAN: | apol ogize. I n order
to keep it fair to everybody, including the appellants
and appellee, | need you to cone to a close. |I'm
sorry.

MS. BUCHANAN: Okay. | will summari ze.
And as | said, one of my neighbors will finish this.
| docunment three different studies, including one from
the FBI, that is -- that was 2020 crine statistics

t hat say that convenient stores account for 3 p

of all reported violent crines.

er cent
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We're tal king rape, nurder, robbery,
driving while inpaired. Another study from Ari zona
State University that says that crine is particularly
preval ent in 24-hour-a-day businesses such as this.

| will conclude with saying we don't
want or need this business. And as | said, one of ny
friends wll finish the rest of ny statenent. Thank
you.

THE CHAI RMAN: Thank you very nuch.

Qur next speaker is John Sanders.
MR. SANDERS: John Sanders, 4566

Col I i ngwood Pointe Place. Live across the street.

The traffic -- well, let's put it this way. | was not
prepared because | wote a letter. Well, two letters
real ly.

The cl oseness of the preschool to that
many vehicl es being parked right across the fence |ine
to ne presents a safety problemto youngsters that are
out in the playground.

Mai nly the opportunity for the
di sgrunt| ed parent that doesn't have visiting,
ki dnappers, et cetera being so close -- that's one
t hi ng.

The other is the -- several tines

sonetinmes in the day the traffic eastbound backs up
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past the entrance to the school and al nbst up to the

St oryPoi nt entrance. The westbound traffic com ng out

of the roundabout act like they're leaving a starting
gat e.

The other thing -- | had one nore
there. But ny last point is |I've lost count of the
nunber of shootings that have taken place at gas
stations in the town, especially the one where an
I nnocent bystander was shot at a Sheetz station. So
t hank you.

THE CHAI RMAN: Thank you, M. Sanders.

Qur next speaker this evening is Mary Beth Thonas.

M5. THOVAS: Hello. | am Mary Beth
Thomas. | live at 4582 Collingwood Pointe Place in
the Collingwood Pointe community -- just across the

street fromthe proposed devel opnment.

| had sent ny email. But luckily, |
have printed it off. So | planto -- | do live with
my husband and daughter. But | know you can only take

one testinony. But we happen to be a famly of three.

Okay. | state here -- state ny opinion

that the appeal by Sheetz Gahanna shoul d be deni ed.
meant to pull -- bring up ny app. | have a Sheetz
app.

| Iove Sheetz. | love their grilled
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cheese and their frozen Cokes so -- but | want Sheetz
to be one and a half mles or five mles the other
way.

My famly and | live just a few feet
across the street fromthis proposed use of the | and

i n Col unbus. But we, along with the Gahanna residents

al ong Johnstown Road, will|l be negatively inpacted by
the followng -- increased traffic and safety,
I ncreased crime, |ight pollution.

Al so, with the Goddard School adjacent
to the proposed Sheetz that will be a negative
environnment that will be superfluous and depletory to
that particular school.

| quote fromthe Gahanna Land Use Pl an
adopt ed Septenber 16, 2019, Page 26. "The big-box
retail chain establishnments and | arge parking lots,
which do little to distinguish Gahanna from ot her
communities, should be limted at gateways."

The Morse Road and Ham I ton Road area
I's only secondary gateway | understand fromthe naps.
But this needs the sanme considerations as devel opnents
at Gahanna's primary gateways.

Al so noted in the Land Use Plan is this
statenent that, quote, "City Planning shall seek to

optim ze the available land so that it reflects the
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needs and the desires of the community."

And it's really not |ost on anyone that
there's very little usable land that's buil dable. W
had consi dered buil ding property when we noved here in
2015. But it's like, "We're going to take what's
available in the place where we are."

Therefore, | hold that Sheetz is a
deterrent to that inmage in the north gateway focus
area, which is a nostly residential area that contains
sonme retail but not 24/7 businesses.

As stated by Vorys Sater -- excuse ne
for m spronunciation -- Seynmour & Pease, the |and has
been unsuccessfully marketed for five plus years. But
t hat does not nean, however, that the proposed Sheetz
Is the best fit for that |land' s use.

Again, | refer the Board to the two
statenents fromits own Land Use Plan. | ask each
menmber of the Board to ponder this question. And this
Is you're talking in your head.

If my home was the nost -- if nmy hone
was in this nostly residential area would this Sheetz
optim ze the use of this site and reflect the needs
and desires of not only ny famly, Gahanna famly
communi ty, but mnmy Col unbus nei ghbors whi ch woul d be

cl ose to the back road?
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Ponder this question, please, as you
consider this issue. The only vote that can be made
tonight is to deny the appeal by Sheetz on this site.
Thank you.

THE CHAI RVAN: Thank you, Ms. Thomas.

THE REPORTER: At this tinme can we go
off the record so | can start a new file, please? Al
right. We're going to go off the record at 7:14 p. m

(OFf the record.)

THE REPORTER: We are back on the
record at 7:15 p. m

THE CHAI RVAN:  Thank you. Qur next
speaker is M. David Poeppel man.

MR. POEPPELMAN:. Hello. M nane is
Davi d Poeppel man at 4604 Collingville Way, 43230. [|I'm
here with ny wife Joan and ny wonderful nei ghbors that
have been concerned.

We noved up here a year and a half ago
to be close to our two daughters and six grandchil dren
who live in Gahanna and Westerville.

The main reason we noved here is to see
our grandchildren do their sporting events and
extracurricular activities, babysitting our littlest
grandchi | dren.

We were infornmed that Sheetz gas
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station is wanting to build -- devel op on Mrse Road.
It is very, very difficult to turn right or left from
our conpl ex, especially after three o'clock p.m, on
Morse Road. Adding a Sheetz gas station would make it
nore difficult |eaving our conplex because of the
extra traffic that would occur.

W were also infornmed that a 250 new
apartnent conpl ex on Morse Road, west of Collingville
Point, will add even nore traffic and cause nore of a
back- up.

Al'l you have to do is watch the norning
news and be inforned of the crine at gas stations. W
do not need violent people running in our condo

conplex to escape and hide fromtheir crine.

A Sheetz gas station wll be
undesi rabl e in our neighborhood and will be a huge
eyesore. It also will increase nore trash in our

area. And who wants that?

We hope to have made the right choice
by relocating to this area. Thank you for |istening
to our concerns.

THE CHAI RMAN:  Thank you, M.

Poeppel man. Qur next speaker today, Roberta Kell ey
Marchal. |'msure |'ve totally --

MR. MARCHAL: Robert.
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THE CHAI RVAN: Robert? Sorry, Robert.

MR. MARCHAL: You probably coul dn't
read nmy witing.

THE CHAI RVAN.  Okay.

MR. MARCHAL: My nane is Robert Kelley
Marchal. | live at 4625 Wenham Park in the condos.
It's a wonderful neighborhood.

| really didn't have anything prepared
tonight. | wasn't planning on speaking. But |'mjust
here in support of mnmy neighbors and to echo their
concer ns.

Li ving right off of Mrse International
Speedway can be quite challenging. Regularly people

are doing 60 plus mles an hour down that road.

Addi ng a gas station -- all you have to
do is sit and look at the -- get a lawn chair and
watch the traffic circle for an hour. It's crazy.

Peopl e have a really difficult tine
w th roundabouts. Adding a busy gas station right
next to it is not going to help things at all.

| don't have anything personal against
Sheetz or their people. But | just don't think it's
the right fit for our community. And | thank you for
the tinme and consideration.

THE CHAI RVAN:  Thank you. Qur next
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speaker is Nancy Starkl off.

M5. STARKLOFF: Hi, ny nane's Nancy
Starkloff. M address is 4541 Colli ngwood Pointe
Pl ace, Gahanna, Ohio 43230. |'mcontinuing part of
the presentation that wasn't able to be finished.

First of all, | just want to enphasize
that this Sheetz -- big Sheetz gas station is going to
be exactly next door to a childcare center.

There are plenty of studies to prove
high crime rates at conveni ence stores and gas
stations in general, but especially violent crines at
t hose operating 24/7 format. You read the dispatch or
watch the news -- this is sinply comopn know edge. No
specul ati on or opinion.

For the appellant to state that the
devel opnent will be providing essential food, fuel,
and beverage services to their users ignores three
service stations at the corner at Mdirse and Ham | ton,
which is one mle away fromthe proposed |ocation, and
two nore gas stations on Ham |lton Road | ess than a
mle in either direction.

Food and beverages -- there are too
many options to count in a three-mle radius. As a
matter of fact, it's only three mles fromthe

proposed |l ocation to a Sheetz on North Ham |Iton Road
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near East Dublin Granville Road. | hardly believe
essential to be true.

Finally, Figure 5.10 of the Gahanna
Land Use Plan, as shown on Page 80, identifies
properties being zoned nei ghborhood commerci al .

On Page 59 of the same docunment the
nei ghbor hood comercial district is intended to serve
residents in close proximty with a lowintensity
commerci al product.

Nei ghbor hood commerci al devel opnents
should be small in scale, conplenent the adjacent
devel opnent patterns nearby. These uses should serve
the everyday needs of the nearby residents and
enpl oyees.

It specifically states drive-throughs,
bi g- box stores, gas stations, and other auto-related
uses are discouraged in these areas.

In conclusion, | have discussed the
traffic issues that will not only inpact the residents
but limt access to existing businesses.

| have provided three sources citing
the potential for increased crine in the nei ghborhood
based on the proposed type of business operating
over ni ght.

| have cited the information in

Veritext Lega Solutions

WWw.veritext.com 888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 37

Gahanna's Land Use Pl an that specifically indicates
t he proposed project violates the definition of the
current zoning as nei ghborhood comercial. Don't want
or need this business. Thank you for the opportunity
to address this issue.

THE CHAI RMAN: Thank you very nmuch.

Qur | ast speaker who has actually filled out a formis

getting ready to cone up now. |I'mgoing to make this
| ast call for speakers. |f anybody wants to conme up,
do it right now and fill out a formand give it to the
Cl erk.

And with that, we are going to hear our
| ast speaker. And then we are going to nove on to
presentation by the appellant. Qur ninth speaker is
Judi th Braun or Braun.

M5. BRAUN. Good evening. M nane is

Judy Braun. | live at 4592 Collingville Way, Col unbus
43230. | ama resident of Collingville -- Collingwood
Poi nt e.

Many of the comments that | prepared
have al ready been addressed. But | would like to
publicly state that both ny husband and | are in
opposition to the proposed devel opnent of the Sheetz
gas station directly across fromour honme. Thank you.

THE CHAI RMAN:  Thank you very nuch.
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Looks |i ke we m ght have one nore speaker. And we do.
OCkay. Ms. Brenda, that was you that just wal ked up?

M5. WLS: Mnmhmm

THE CHAI RVAN.  Why don't you cone on
up?

M5. WLS: Were?

MR. MULARSKI: Were you sworn in in the
begi nni ng?

M5. WLS: No.

MR. MJULARSKI: Wuld you -- yes; if you
woul d, please. Please raise your right hand. Do you
solemmly swear that the testinony you' re about to
provide will be the truth, the whole truth, and
not hing but the truth? |If so, state | do.

M5. WLS: | do.

MR. MJULARSKI: Thank you.

M5. WLS: So ny nane is Brenda W s.
| live at 4550 Faneuil Hall Place with all ny
nei ghbors. And | really wasn't very prepared. But
|l et me be -- speak because |I've |lived in Gahanna for

the | ast over 50 years.

And | worked at the City. | graduated
fromthe high school. Sheetz is wonderful. Beautiful
buil di ng. But Johnstown Road is the part -- when
| ooked up those parcels and saw where this is -- you
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know, Morse Road there's heavy traffic.

But Johnstown Road -- the use on
Johnstown Road is certainly not the sane as a Sheetz
gas station. It's still in a big-acreage residential,
very limted commercial, and small units.

And | really am surprised that people
from Gahanna aren't speaking. So | guess in ny --
because | kind of have been a Gahanna person -- |I'm
speaking on their behalf. This just doesn't bel ong
there. Thank you.

THE CHAI RMAN: Thank you very nuch.

And with that, if there is no further speakers, | wll
formally cl ose the public coment portion of the

public hearing for tonight.

We'll now nove on and | will ask our
appellants -- as | said earlier, just so we all
remenber, again there will be 25 mnutes -- up to 25

m nutes of presentation is allowed by the appellant,
the same for the appellee. Five mnutes of rebuttal
each way is our next phase of the hearing. So with
that, I'Il turn it over to you --

MR. | NGRAM  And, M. Chairman, before
we comence, just we note for the record that the
appel l ant objects to this Board's consideration of any

| ay opi ni ons.
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And note for the record that
Col I'i ngwood Pointe is actually in the city of
Col unbus, such that not a single Gahanna resident is
provi di ng public comrent toni ght except for the |ast
one. Thank you.

MR. SHANNON: Good evening, M.

Chai rman. My nane is M ke Shannon, attorney on behal f
of the applicant.

By way of introduction, |'ve been
practicing |aw for 42 years. Thirty-eight of those
have been in the zoning area. And previously | was
the Chief Zoning and Building Oficial for the Cty of
Col unmbus for a nunber of years.

First, M. Chairnman, a procedural
matter. We'd like to nove that the exhibits that were
submtted as part of the Planning and Zoni ng
Application were carried forward tonight. W would
| i ke those officially introduced into evidence.

(Exhibit 1 and Exhibit 2 were marked

for identification.)

THE CHAI RVAN: Okay. And our process
for that --

MR. MJLARSKI : M. Roth, do you have an
objection to those being admtted?

MR. ROTH: No objection.
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MR. MULARSKI: Then you can make the
decision. Since there's no objection, |I would say
t hat you would admt them

THE CHAI RMAN:  No obj ecti on.

MR. SHANNON: Thank you, M. Chairman.
Also, | think Ray and Matt -- or Ray actually did a
good j ob of explaining the de novo heari ng.

| think one of the nobst inportant
things he said -- that this is an evidentiary hearing,
a de novo hearing, and it's based on facts, not
opinion. Opinions are exactly that -- opinions.

Also, it's not only a de novo hearing
where you're kind of starting from scratch and form ng
your own opinion. But this ALGOS body is acting as a
qgquasi - j udi ci al body.

And as such it should be treated as a
judicial proceeding. And adverse finding by this
Board woul d nost certainly lead to a 2506 appeal in
Franklin County Conmmon Pl eas Court.

One of ny strengths is knowi ng ny
weaknesses. In a legislation -- in a litigation of
this magnitude it's best to defer to skilled attorneys
who litigate on a daily basis. And in that regard,
|'d like to introduce ny co-counsel, who can conti nue.

Thank you.
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MR. | NGRAM Good eveni ng. You know,
as we heard earlier with the swearing in of the new
menbers of the Board this year, this Board is
responsi ble for discharging its duty to apply the
zoning code as it's witten to the evidence in the
record concerning this conditional use application
that is before you.

As you will see, the scope of your
review tonight is quite narrow. And it is easily
sati sfied here.

The subject property is conprised of
approximately 4.19 acres that is bordered by Mirse
Road to the north and Johnstown Road to the south.

Due to its unique orientation, size,
and | ocation between both Mrse Road and Johnst own
Road, the property has been unsuccessfully marketed
for devel opment for nore than eight years and, as you
can see fromthe aerial, remains vacant today.

The property is zoned, as we've heard,
within the nei ghborhood commercial district. It is
surrounded by a wi de array of businesses, as they do
are in the nei ghborhood comrercial districts.

And for purposes of the record, that
I ncl udes the High Bank Distillery, Donatos Pizza,

Beauty Barn Sal ons, 1837 Wne & Spirits Enporium The
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Barn at Rocky Fork, the Goddard School of Gahanna, as
well as the Grow ng Sol utions Garden Center.

And | just want to note, as we
articulated in our Notice of Appeal to this Board, a
conditional use as the Ohio Suprene Court has put it
is "a species of admnistrative perm ssion which
all ows a property owner to put his property to a use
whi ch the regul ations expressly permt under
conditions specified in the zoning regul ati ons.™

Okay. So what are Gahanna's
conditions? They're articulated right here. This is
a screenshot straight fromyour code in which the
Pl anni ng Conm ssi on shall approve an application for
conditional use if four conditions are net.

And there's no discretion here. [If the
four conditions are net this application has to be
approved. And so let's ook at each of the conditions
in turn.

First of all, the proposed use is a
conditional use of the nei ghborhood comrercial zoning
district. Gasoline service stations, eating places,
and drive-through facilities are expressly provided in
your zoning code as an acceptable and permtted
condi ti onal use.

Li kewi se, there is no dispute here that
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t he devel opment standards are nmet. We have here the
City's Professional Departnment of Planning Staff
Report. And as the staff has pointed out for this
Board's consideration that each and every one of the
appl i cabl e devel opnent standards are satisfied.

And | want to point out that this
application that's here tonight in January was fil ed
in early June of |ast year

So this has been the product of
significant work, diligent work on behalf of this
applicant, the Cty and its staff, and nunerous design
prof essi onal s and engi neers.

And as the City's Professional
Departnent Pl anning Staff Report correctly concl udes,
t he devel opnment is designed to exceed the applicable
set back requirenents.

The | andscapi ng pl an exceeds what is
requi red by code. For exanple, the code requires 37
anterior trees for this devel opnent, yet this Sheetz
w ||l have 86 new trees added to this property.

Li kewi se, the lighting neets all code
requirements and will be shielded from abutting
property owners. Now that's not our word. That's the
City staff's own review, own adm ssion.

And finally, all of the applicable
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design review criteria have been nmet by the -- by
t hese devel opnent plans that are before the City.
Okay. So that takes care of the first condition.

The second condition. This proposed
use conplies with the Land Use Plan. Here again you
don't have to take our word for it. The City's
professional staff -- they reviewed it. And they
concluded it's fairly straightforward.

The Land Use Plan recognizes that this
site's unique |ocation along two major arteri al
roadways nmakes it well-suited for community conmmerci al
devel opnent .

The Land Use prescribes that property
be devel oped with nmediumto | arge-scale comerci al
uses that serve the larger community or the regional
area. That's a gas station.

And in fact this gas station is |ess
i ntense than what the Land Use Plan woul d even incl ude
In its prescription for this property.

So that takes us to the third
condition. And here there is absolutely no direct
evi dence of an undesirable effect on the surroundi ng
area. A gasoline service station that serves food
will only benefit the surrounding area and the

nmot ori ng public.
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Now we' ve heard unsubstanti at ed,
unf ounded traffic concerns. And frankly, as a matter
of Ohio zoning law, that is --

THE CHAI RVAN: Excuse nme just a m nute.
| appreciate people have opinions this evening. But
counsel representing the appellant, you know, nade it
-- was very nice in not interrupting anybody or
all ow ng those to speak.

And | guess |I'm going to ask that
menmbers of the audi ence give themthe sane courtesy.
Sorry to interrupt. Go ahead.

MR. | NGRAM  Thank you, M. Chairman.
Traffic concerns are a conmon argunent that we see in
t hese kinds of proceedings. But the reality is as a
matter of law they are irrelevant in this case.

And that's because any probl em of
additional traffic, which is not even present here,
must be secondary to the rights of the property owner
to have the use of his property in a manner that is
consistent with its location. And this is comng from
the Ohio Court of Appeals.

And what that neans is because this
property is zoned nei ghborhood commerci al, and because
your zoning code permts gas stations, food | ocations

within this zoning code, that right -- the right to
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put the property to that use -- is permtted.

And you can't elevate or escal ate
traffic concerns -- general traffic concerns which,
oh, by the way as we've heard, are part of the
exi sting conditions -- not related specifically to
this devel opnment. You cannot put those above this
property owner's right to use this property.

And | would note that the case that we
are quoting fromhere was a Speedway case where these
exact argunments were raised and were rejected by the
Court of Appeals with respect to a Speedway.

Next, we've heard concerns about
lighting. And quite frankly, those too are unfounded
because the lighting plan that this City's
professional staff has reviewed and concl uded that the
lighting is designed in a way which neets all code
requi rements and will be shielded fromabove -- the
abutting properti es.

And so before you is sinply one of the
| ighting plans that are part of this application that
Is in the record.

And you can see that the illum nation
fromthe lights on this site will not exceed one
footcandl e neasured at the property line, which neets

the m ni num code requirements. So again, pursuant to
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the standards in the City zoning code, lighting is not
an issue.

And we' ve al so heard specul ation that a
gasoline service station could | ead potential -- to
potential future crinme. Well, quite frankly, that's
bl atant discrimnation. That's discrimnatory.

That's just unfounded specul ati ons and fears.

There's no evidence at all that this
specific location in this particular devel opnment has
any inherent attachnent to crine. You can't single
out a use.

And as, again, Court of Appeals has
held with the sane exact kind of fears and specul ation
about what coul d happen -- that is not -- anecdotal
specul ation is not conpetent or credible evidence.

And this Board nust base its decision on conpetent,
credi bl e evi dence.

So that |leads us to the fourth
condition -- fourth and final condition, which is
sinmply that the -- that these proposed uses are in
keeping with the existing | and use character and
physi cal devel opnent potential of the area.

Well, ladies and gentl eman of the
Board, the proposed uses are certainly in keeping wth

the | and use character of the neighboring properties.
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There's a vast array of businesses surrounding this
site, which is zoned nei ghborhood conmerci al .

And it's consistent. This devel opnent,
t hese uses are obviously consistent with that because
they' re prescribed in your zoning code.

Additionally, the devel opnent of
vacant, unproductive land will only inprove the area's
physi cal devel opnent potential because you're taking,
agai n, an unproductive eyesore and naking it into a
resource and an anenity for the community.

So the four conditions that are set
forth in the zoning code are plainly net. To the
extent there's any anbiguity whatsoever in the zoning
code, as a matter of well-settled zoning |aw in our
state the anbiguity nust be construed in favor of the
applicant in the applicant's use of the | and.

Now we were very concerned with the
Pl anni ng Conm ssion's actions because, quite frankly,
this is a very standard application of the zoning
code. And you can review the staff report, which is
part of the record, to show that the criteria for
these four conditions is easily net.

And the fact that we've worked severa
nonths -- or the applicant worked several nonths to

desi gn a devel opnent that neets and exceeds each and
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every of the criteria set forth in the zoni ng code --
the City's professional staff agreed that the zoning

code requirenents were net. The four conditions were
met .

Yet despite these four conditions this
application was denied sinply because it's going to be
a Sheetz gas station. There's no legitimte basis
under law to deny this conditional use.

The arbitrary denial for other reasons
violates the applicant's and the | andowner's rights to
due process and equal treatnent under the |aw, which
t hese constitutional violations expose the City and
its official -- officers to unnecessary liability to
del ay danmges and attorney fees under 42 USC 1983 and
1988.

Ladi es and gentl enen, your duty as a
Board is to apply the zoning code as it is witten
agai nst the direct conpetence of evidence.

Whil e sonme may prefer that this use be
anywhere but in their backyard, the reality is that
this use is entirely legitimte for this property
under its zoning.

This Board nust therefore reverse the
Pl anni ng Comm ssion's deci sion and approve this

condi tional use application.
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And M. Chairman, there were several --
given that there were several concerns and statenents
made about the traffic, at this tinme we would cal
Drew Laurent.

THE CHAI RMAN: Agai n, please state your
name and address and relationship to the project. And
you were sworn in earlier this evening?

MR. LAURENT: Yes.

THE CHAI RMAN:  Thank you.

MR. LAURENT: Drew Laurent with
Carpenter Marty Transportation, transportation planner
for about nine years. And |I'm working on behal f of
the client.

DI RECT EXAM NATI ON

BY MR | NGRAM

Q And, M. Laurent, can you pl ease describe
your background and qualifications for the record?

A Yes. | ama certified transportation
pl anner working with Carpenter Marty Transportation.
| have perfornmed over 500 traffic inpact studies in ny
career. |It's probably even closer to a thousand now.
But |'ve |l ost track.

Q Ckay. So you've perforned -- and did you
performa traffic inpact study for this proposed

gasoline station?
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A Yes.

Q You prepared a witten report?

A Yes.

Q Did you provide that witten report to the
City of Gahanna's Engineering Ofice?

Yes.

And t hey approved your report; correct?

> O >

Yes.

Q Al right. You previously testified to the
Pl anni ng Conm ssi on about the recommendati ons from
your report?

A Yes.

Q Okay. So before | get into your report can
you explain to the nmenbers of the Board what pass-by
traffic is?

A Yes. So all devel opnents generate two
different types of traffic. |It's pass-by and non-
pass-by. Pass-by traffic is generally fol ks who are
traveling al ong the roadway, stop in at a devel opnent,
and then exit and continue on their way. So it's
absorbing existing traffic on the roadway.

Non- pass-by traffic would be the opposite
where it's a destination. You're traveling
specifically to that | ocation and then returning to

where you canme from So that's the difference between

Veritext Lega Solutions
WWw.veritext.com 888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 53

t hose.

Q Ckay. So fair to sunmari ze that pass-by
traffic is essentially the existing notorists would be
usi ng that road?

A Correct.

Q Now revi ewi ng your testinmony before the
Pl anning Comm ssion is it fair to say that a gasoline
station does not generate nuch new additional traffic?

A Correct.

Q Okay. And why is that?

A At | east the data shows that the majority --
clear mpjority -- of gasoline station traffic is pass-

by traffic. So you know, the very vast mpjority of
the traffic that would be using the Sheetz devel opnent
are fol ks who are already driving on Mrse and
Johnst own Roads.

Q So is it fair to say it's nore of a matter
of conveni ence when you're driving down the route
you' re taking and you see a gas station and you need
gas you stop? O if you're hungry you get a bite to
eat ?

A Yes.

Q Ckay. You know, based on the study you
perfornmed, sir, what inprovenents are recomended as a

result of the devel opnent for this particular site?
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A So there are two inprovenents that were
recommended and supported by the Cty -- a left turn
| ane extension for the access point on Johnstown Road.

There's an existing two-way left turn | ane
there that services other drives for the other
properties along the corridor. That would need to be
extended a little bit further south for the Sheetz
access point.

And then the other inprovenent is a
signalization of the Morse Road and Al bany Chase Drive
I ntersection just west of the Sheetz devel opnent.

Q Okay. So for purposes of the record we have
here on the screen an aerial of the site. You said
that first there would be a left turn | ane extension.
Can you point out to the Board where you're referring
to and why you're referring to it as an extension?

A Yeah. It's kind of hard to tell on this
i mge. But if you' re heading northeast bound on US-
62, Johnstown Road, when you get to a certain point --
It 1 ooks |ike about where the eastern parcel edge of
t he Sheetz devel opnent is -- it widens to allow a two-
way |eft turn lane in the m ddl e between the
sout hbound and nort hbound traffic.

That will need to be extended further south

so that left-turn ingress can be provided to the
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Sheetz wi thout inpeding through traffic on Johnstown
Road.

Q Ckay. And why is the extension necessary?

A Because the devel opnent traffic warrants a
| eft turn | ane based on ODOT standards, which are
supported by Col unmbus and Gahanna.

Q Ckay. And this site's zoned comerci al .
Woul d any commerci al use that's devel oped on this
vacant site require a simlar extension?

A I n my opinion, yes.

Q Okay. And regarding the traffic signal --
can you point on here to the Board -- for the Board's
attention where that would be | ocated?

A Yes. So you can see that there's a frontage
road that connects to the proposed site in front of
t he Goddard School. That main access there to the
front -- the north leg is called Al bany Chase Drive |
think it is.

And that is where the signal would be placed
where, you know, that would be a shared access between
all of these devel opnents -- the Goddard School, the
Sheetz, and then the devel opnent just west of Goddard.

Q So fair to say with this new signal that
will provide nmultiple properties along that access

road with safer | efthand turns onto Mdrse Road? 1Is
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that correct?

A That's correct.

Q M. Laurent, based on your experience as a
professional transportation planner are there any
saf ety concerns with installing a traffic light at the
Al bany Chase Road and Morse Road intersection?

A No. This will provide safer egress for
fol ks wanting to turn left onto Mdorse Road at that
I ntersection as well as provide sone speed control on
Morse Road for those occasional red |lights.

Q And sir, based on your experience as a
professional transportation planner do you have any
traffic safety concerns with this proposed
devel opnent ?

A No. G ven the growh of this region, you
know, in the surrounding area everybody knows this
area's continuing to grow. The comercial zoning and
the site's location -- | think these inprovenents
woul d be needed for any commerci al developnent in this
| ocati on.

MR. | NGRAM Thank you. W have no
further questions at this tine.

THE CHAI RMAN:  Any questions at this
point fromthe Board for Counsel ?

MR. BRYSON: There have been in the --
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before the Pl anni ng Conm ssion there was some concern
rai sed about an access road being added. It doesn't

| ook to me like in this plan there would be an added

access road.

Am | interpreting that map and the
testinmony correctly that there's not a plan for an
addi ti onal access road here?

MR. INGRAM M. Bryson, that is
correct. It would just basically connect to the
exi sting access road that is already servicing the
ot her property owners to the west.

MR. BRYSON: That kind of L -- the
backward L shape we see there?

MR. | NGRAM  Exactly.

MR. BRYSON: That was the only question
| have at this tinme. Thank you.

MR. BECKMANN: | have a question to
validate -- and | believe | saw this in the report.
But the traffic inprovenents as proposed -- the
alterations to the existing roadways -- whose
responsibility is that?

s that to be paid for by the
construction contract for Sheetz or is that falling on
a shared responsibility with the City? Wo's paying

for the inprovenents?
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MR. SHANNON: That would be the -- at
t he expense of the applicant, sir.

THE CHAIRMAN:  And is that an absolute
condition of the property being approved as a Sheetz
that those will go through?

There seemto be, as M. Laurent was
tal king, that these are, you know, would be hel pful or
very good ideas to do or another -- if there was
anot her business in that |ocation it would be
suggest ed.

So are those two things absolutely
witten into the agreenent if the Sheetz conmes to this
| ocati on?

MR. | NGRAM Yeah. So as was di scussed
in the Planni ng Comm ssion hearing, and you can read
that in the mnutes, | think it was the City Planner
or one of the city officials instructed the Planning
Comm ssi on nmenbers that these inprovenents are
separate and apart fromthe decision to approve the
condi ti onal use.

But what you need to know is once the
devel opnent -- this devel opnent plan is approved it
has to go through Engineering. And if the Engineering
requires it, it has to be built before the Sheetz or

this devel opnent can open and operate if that makes
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sense.
MR. JENSEN:. |'ve got a couple of

questions. |Is this a typical type of |ocation that

Sheetz would be -- | nean, you know, the congestion

and the way that other properties are around there --
the Sheetz that |'ve seen in many other areas are, you
know, w de open, highly visible, nore traffic.

To nme, yes, there's traffic there but
not the traffic that you see at sone of the other
typi cal | ocations.

In a business of Sheetz's |evel seens
to ne there'd be sone sort of market studies or sales
-- are we going to -- is this going to pay for itself
or whatever? Was there anything done on -- along
t hose |ines?

THE REPORTER: Can | start a newfile
if we're going to introduce a new -- sorry.

THE CHAI RMAN:  Hol d that thought.
Thank you.

MR. SHANNON: Okay.

THE REPORTER: We're going to go off
the record at 7:51 p. m

(OFf the record.)

THE REPORTER: W are back on the
record at 7:52 p. m
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THE CHAI RMAN: Excuse nme one m nute.
' mgoing to ask M. Jensen just to repeat the
questi on.

MR. | NGRAM  Sure.

THE CHAI RVAN:  And then you can

i ntroduce yourself and answer the question. Thank

you.
MR. HENSLEY: Okay.
MR. JENSEN. This is kind of a two-part
guestion, | guess. But is this a typical |ocation

t hat Sheetz would want to | ocate thensel ves given the
fact about where the locationis -- that it's kind of
tight in there, congested with other properties? It
seens to ne that a lot of the Sheetz that |'ve seen
are in wde open, highly visible areas.

And the second part of that is in nost
busi nesses there's sonme sort of study on sales vol une
and capacity and what have you. WAs there anything
| i ke that done that would warrant the interest in
having the | ocation there?

MR. HENSLEY: Sure. Errin Hensley, 630
Morrison Road, Suite 150, Gahanna, Chio. Second
question, yes. W study every site. If we don't feel
It warrants the sales, we think it will warrant then

we woul dn't be in contract with the site. Your first
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guestion --
JENSEN: Is this a typical type --
HENSLEY: -- is a typical site --
JENSEN. -- of l|ocation --

HENSLEY: Yes.

» 222D

JENSEN: -- given the other

| ocations that |'ve seen up in New Al bany or around --
not Stel zer but Stygler. | nmean, w de open, highly

vi si bl e, higher traffic area whereas this is --

MR. HENSLEY: "1l be honest, | would
| ove to be sitting on the corner. But it's not
avai l able. And you know, this is a corridor. W want
to be in this market. And it was an available site
t hat was zoned for our use.

But yeah. W study every site pretty
good because it's a -- you know, |I'Il nmention it's
about a $7 mllion investnment at each site. So yeabh;
we have to do our homework or, yeah, M. Sheetz
woul dn't be happy. Does that answer?

MR. JENSEN:. Yes; it does.

MR. HENSLEY: All right.

MR. BECKMANN: | have anot her question.
' mnot exactly sure who answers this. But to what
degree through the Engi neering Plan Review has this

been taken into account? Said another way, has the
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City staff reviewed this application for construction
enough that we know that they're going to agree with
the traffic reconfigurations w thout significant
alteration or reduction in what's bei ng suggested?

MR. BRUCKELMEYER: Good evening. MW
name i s David Bruckel neyer, address 630 Morrison Road,
Suite 150, Gahanna, Onhio 43230.

Yes; we have done a significant anount
of engineering with our consultants. W have
submtted a full TIS, you know, agreeing with the
traffic situations there.

And we' ve done significant anount of
engi neering just to bring this before the Pl anning
Comm ssion. So we've done everything from --
everything but a grading plan. W've done site plans,
|l i ghting, |andscaping, stormmater, that type of thing.

MR. BECKMANN: And the City staff has
reviewed it on a prelimnmnary basis?

MR. BRUCKELMEYER: On a prelimnary
basis. Nothing in final engineer. That --

MR. BECKMANN: So that's --

MR. BRUCKELMEYER: -- won't happen
until approval.

MR. BECKMANN: Understood. So it still

could be --
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MR. BRUCKELMEYER: So we wouldn't be in

MR. BECKMANN: -- subject to change
down the road?

MR. BRUCKELMEYER: It woul d be subj ect
to sonme engineering changes; yes. But in general,
we' ve subm tted enough with the site plan. The | ayout
I s probably not going to change nmuch. |t may have
sone slight tweaks. But really that would be final
engi neeri ng details.

MR. | NGRAM And, M. Beckmann, if |
coul d, you know, from ny experience as a zoning | awer
it is highly unusual that we're tal king about final
engi neered plans when -- at the initial zoning
deci si on because the application that's before you is
merely the approval of a permtted conditional use.

Typically you woul d approve this use
and then we would go nmeet with our engineers and we
woul d create these plans.

And all these questions would be dealt
with many nonths later. But you know, thankfully wth
the diligence and thoroughness of the City staff we've
al ready done that. And these concerns have been
wor ked through in the many nonths. And that's why

this is before you.
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But that's why, you know, | noted for
your attention, you know, traffic and these kinds of
considerations are irrelevant to this initial zoning
guestion. So we're kind of getting the cart ahead of
t he horse here.

MR. BECKMANN: | understand. | was
just curious as to what level of reviewit's been
through with the City if any. So thank you.

MR. BRUCKELMEYER: Thank you.

THE CHAIRMAN: |'mgoing to ask a
question. And with no deference to the excellent work
by City staff Sheetz has worked wth.

But sonething that | saw and read and
saw on the video was a question by Pl anni ng Conm ssi on
menmber M. Shapaka from the Novenber 2nd neeti ng.

And he said, "Was there ever a workshop
on this project?" And again, |'m paraphrasing. There
was some nore question.

But | guess ny question to you all is -
- and |I''m not suggesting that sonebody was thinking
there was going to be problens or issues or it was
going to go through perfectly or whatever.

But was there consideration and/ or why
was not this project not run through workshops with

Pl anni ng Conm ssion before it eventually canme up to
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their vote and neeting on Novenber the 2nd?

MR. SHANNON: M. Chairman, | think I
can address that. Wth the amount of due diligence
t hat was done upfront on this project -- | have
utilized the workshop on many occasi ons here in your
jurisdiction.

But we didn't think it was really
necessary given the amount of front-end | oadi ng that
Sheetz does on all their projects.

For exanple, they do a traffic inpact
study on every site whether or not one's even required
for exanple. They do the access study whether one's
required.

So based on their experience they
anticipate these questions and try to answer them
before they're asked, as is evidenced by the
overwhel m ng staff support of approval.

THE CHAI RMAN: Okay. | have anot her
question, but |I'll defer to anybody else. Yes?

MR. BRYSON: One other one. It seened
to ne as we were |looking at this appeal that if we
were to grant the appeal that there would need to be
additional determ nations by the Planning Conm ssion
anyway on the final devel opnment plan, design review

application, and the variance request because they
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didn't get to those. |Is that correct?

MR. | NGRAM Technically that's
correct.

MR. BRYSON: Thank you.

THE CHAIRVAN: My | ast question is this
is not New Al bany. This is Gahanna. But New Al bany,
I f you |l ook at the devel opment up at New Al bany Road
and Fodor Road -- and we don't need to bring the
pictures up. |I'Il just explain where |I'm going here.

As far as design of the buildings up
there there's a Burger King and a Wendy's, Bob Evans,
Subway. |'m not necessarily conparing a Sheetz to
t hat .

But |'m just saying there are retail
| ocations |ike that where if you | ooked at those
bui | di ngs you woul dn't know, "That's a Subway. That's
a Burger King. That's a Wendy's."

So they had sone design -- whether
requi red by New Al bany, which it nay have been, or
because there was a penchant to maybe being a little
nore harnoni ous, as you used that word, with the
surroundi ngs.

Does Sheetz ever do that? |'ve been on
your website and | ooked at pictures. And |I'm not

saying | saw every one. But | tried to see, you know,
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Sheetz | ocations in the various states and didn't see
t hat .

But | guess ny question is: |s that
sonet hing that Sheetz ever considers is changing the -
- not necessarily the floorplan inside or any of the
finishes thereof or functions but actually the
exterior aesthetic?

MR. HENSLEY: During the due diligence
of this project, we did go through the Mako Design
Review Comm ttee. And that included everything from

architectural site plan review, |andscaping, et

cetera.

We are maki ng sone changes to our
architectural. W're doing sone specialty
architecture here, sonme nontypical brick. [|I'mtrying

to renmenber back. But we're doing sone nontypical
t hi ngs for our prototype.

So we have sone different colorings on
sonme of the awnings, sone things like that to nake it
blend in alittle nore as approved by the Mako Design
Review Commi tt ee.

THE CHAI RVAN: Okay. So we're talking
nmore in color rather than in exterior, facade,
architectural design?

MR. HENSLEY: So the articul ati on of
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the building's not going to change -- the way it steps
I n and bunps out.

THE CHAI RMAN:  That's ny questi on.

MR. HENSLEY: Yeah. So we're not going
to do anything like that. | believe we agreed to
rai se the parapet, make it a little taller, screen it.
Don't quote ne on that because it has been a little
bit since |I've seen the el evation.

But we did agree to do sone of those
architectural changes to nake it a little bit nore
appealing and match in with the surroundi ng area.

THE CHAI RMAN:  Thank you.

MR. SHANNON: M. Chairman, if | could
add to that. The reason they're remarkably simlar is
obvi ously the one in New Al bany invol ves the New
Al bany Conpany.

And this tract is also owned by the New
Al bany Conpany. So they had to go through the sane
ri gorous review process before they even were
authorized to file an application.

THE CHAI RVMAN: | understand that. And
| understand, right, that the New Al bany Conpany stil
owns the property. And of course, it wouldn't be
purchased until everything went through. Mkes sense.

Very normal .

Veritext Lega Solutions

WWw.veritext.com 888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 69

But | probably would not agree that the
extent of what |'m hearing and the extent of what |I'm
seeing as a design professional nyself in what was
done in the New Al bany area -- that goes totally
agai nst what is a standard Burger King both in |ines
of the building, colors, materials, heights, and all.

It doesn't appear to ne fromwhat |'ve
heard that to that extent is what was considered or
t he concessions that were nmade. Just stating the fact
and not asking for anything beyond that.

MR. SHANNON: Okay. | didn't know if
It was universally known that they owned both tracts.
And that's why they went through a simlar process.
didn't get the gist of what you were getting at.

Thank you.

THE CHAI RVAN:  Thank you. Any ot her
guestions fromthe Board?

MR. BRYSON: There was the reference
there to the elevation. |In the record we have in the
Department of Pl annings' recomendati ons there's a
west el evation and a north el evation.

Were those the elevation pictures you
were referring to? Wuld they be the sane ones that
you just haven't seen in a while?

MR. HENSLEY: Yes. They shoul d be.
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There should be two additional elevations sonewhere in
the record show ng the other sides of the building.

MR. BRYSON: So it's the sane that we
have in the record?

MR. HENSLEY: Yes. Correct.

THE CHAI RMAN: Okay. Just for me |I'm
going to ask one nore tine. The itens that were on
t he Novenber 2nd Pl anning Comm ssion that -- the
guestion was even asked at the end of the neeting --
should we go further with voting on the other, you
know, | think it was signage and | andscapi ng,
devel opment plan, whatnot -- how wll those, no matter
what we decide on this evening, how and when w ||
t hose be voted upon and approved or discussion go to
that? When will that happen?

MR. MULARSKI: What wll happen is if
you do not uphold the appeal then they will not be
voted on. If you do uphold the appeal, then M.

Bl ackford has said that they're on hol d.

They're still at the Pl anning
Comm ssi on Zone. Just be brought back up and -- in
front of the Planning Commi ssion.

So just you don't have to remand this
for that to happen. They are still in front of the

Pl anni ng Conm ssi on.
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THE CHAI RMAN: That's what | was
getting at. So --

MR. SHANNON: I ncl udi ng design review.

THE CHAI RVAN. Okay. All right.
That's what | wanted -- to make sure of that -- that
that portion of the approval of the project still has
to go through Pl anni ng Conm ssi on.

MR. MULARSKI: That's correct.

THE CHAI RVAN:  And di scussi on?

MR. MULARSKI : Yes.

THE CHAI RVAN: Excellent. Thank you.
Al right. Any other questions right now? If not,

t hank you. And we will nove on to the appell ee and
ask M. Roth to speak.

MR. ROTH. Thank you. | am not here
tonight to argue for or against the Sheetz gas
station. The City staff works with the applicants
prior to it even comng to Planning Comm ssion.

| think there's eight different
entities that review what is submtted. They work
with them They make changes. Once everybody is
satisfied it conmes to Planning Comm ssion.

M. Blackford, the Director of
Pl anni ng, appears at the Planning Comm ssion neetings

and sets forth their position on these things.
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If you |l ook at the record from Pl anni ng
Comm ssion, M. Blackford said that the criteria for
the conditional use have been net.

He did have sone issues on behal f of
the City staff as far as the variances for the signs
and the dunpster |locations. Those issues were never
resolved. But we are here tonight for the conditional
use application.

| represent the Gahanna Pl anni ng
Commi ssion. |'mhere to argue that their decision on
Novenber 2nd was just and was accurate.

The Pl anni ng Conm ssion, |ike | said,
hears applications. It is not an adversarial board.
We hear the application. They put forth their case
for the conditional use. And Planning Comm ssion
considered the relevant factors.

The appell ant has argued here toni ght
t hat the Pl anni ng Conm ssion shall approve the
conditional use if the four conditions are net.
Nobody's contesting that.

The question is: Were the four
conditions nmet? The Planning Comm ssion found that
they were not. The presentation you heard went
t hrough the four conditions. [|'mnot even going to

deal with the first two because |I believe they are
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We're dealing with the third condition
that there be no undesirable effects and the fourth
condition that it keeps with the existing | and use
character and then the physical devel opnment potenti al
of the area.

The appel | ant argues that anything that
has been heard about undesirable effects is just
speculation. | don't believe that's true. It is
conmon know edge and not speculation that this is a
| argely residential part of the city.

The adjoining parcels directly abutting
it are commercial. But | think you have to take note
t hat none of those existing commercial businesses in
the area operate on a 24-hour basis.

The Goddard School closes at, |ike,
6:00 p.m The two restaurants that are nearby close |
believe at 9:00 p.m or take their |ast reservation at
9:00 p.m The Donatos Pizza shop that's right next
store closes at 10:00 p.m There are no 24-hour
busi nesses in the area.

| think it's also common know edge and
not specul ation that none of those businesses there
have a 20-foot-high canopy with lights. That is a

di stinction between this business and the existing
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busi nesses in the area.

The job of determ ning whether those
factors constitute undesirable effects falls initially
on the Pl anni ng Conm ssion and now on you. You are
considering the sane issue -- whether there would be
undesirable effects fromthis devel opnment.

The determ nation of whether there's
undesirable effects is not solely on M chael Bl ackford
the Director of Planning. He sets forth that the
staff has considered this plan and believes that the
criteria are net.

But the ultimate issue is will there be
undesirable effects? The appellant's saying there
aren't going to be does not make it true.

The fourth issue is whether it keeps
with the existing |land use character. Again, there
are commercial properties all the way around this.
It's zoned comercial and no zoni ng changes necessary.

It's residential -- what is the --
residential comrercial or neighborhood commerci al .

That nmeans it's in a neighborhood and it's neant to
serve the nei ghborhood.

We're not contesting that a gas station
wll serve the residents in the area. But when you

| ook at the existing |and use character the businesses
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-- | think one of the neighbors nentioned, you know,
it's like a barn, rustic type | ook on the adjoining
properties. It's not a gas station with 20-foot-high
canopies with lights underneath.

So when you | ook at whether it's -- you
know, it's up to this Board to consider whether it
keeps with the existing |and use character.

This is the |ast undevel oped parcel.
And the current |and use character is everything
pretty much but a 24-hour gas station with a tall
canopy. So how can you say that this keeps with the
character when it's the only one that would have that?
How can it be consistent?

The m nutes of the Novenber 2nd
Pl anni ng Conm ssion neeting you've all had to review.
The Pl anni ng Conm ssi on honed in on those third and

fourth criteria as | have tonight.

M. Shapaka said he voted "no" because

a 24/ 7 business doesn't belong in a residential area.

M. Suriano voted "no" because he doesn't feel a gas
station was conpatible with the existing devel opnent
in the area, would result in significant undesirable
effects.

He al so was concerned with ingress and

egress so close to the traffic circle. That and a
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canopy with lighting would be different from
everything in the area.

M. Tamarkin indicated he's very
famliar with the area because he |lives nearby and
that a 24-hour business with neon signs and round the
clock traffic is different fromeverything in the
area. M. Wester agreed the 24-hour operation doesn't
occur in a residential area.

The Pl anni ng Conm ssi on consi dered the
correct criteria. And they cane to their concl usion
that this was not fitting. That is our argunent.

They didn't consider anything
| nappropriate. They just considered what the factors
are, and they cane to the conclusion and voted no.
Thank you.

THE CHAI RMAN:  Any questions fromthe
Board for M. Roth?

MR. JENSEN. So to confirmthough, M.
Bl ackford did recommend that the -- that it should be
approved?

MR. ROTH. The staff report was in
favor; yes.

MR. JENSEN. So he was saying it net
the criteria? There was sone questions, as you're

saying, itens three and four. But the City staff, not
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just -- it was several individuals within the City
t hat approved -- that thought that it would be
appropri ate?

MR. ROTH. Every plan that conmes into
the City there is a panel that reviews it. Sonmeone
from Engi neering, soneone from Water Resources,
soneone from Parks and Recreation, the Township Fire
Departnent, you know, weighs in on it.

At the stage where they get it, they
all meet. They make their comments on it. |t goes
back to the applicant. The applicant can make pl ans -
- plan changes. All of that was done between June and
Novenber .

And what cane forth Novenber 2nd, M.

Bl ackford said that the City staff and everybody t hat
reviewed it said the conditions had been net.

MR. JENSEN: So these are al
professional City people that are -- that work on this
year-round? That's their only duty and job?

MR. ROTH. They were all doing their
jobs within the City when they review it; yes.

MR. JENSEN. That's all | have right
NOW.

MR. BRYSON: | have a couple questions.

There is an objection raised by the appellants to the

Veritext Lega Solutions

WWw.veritext.com 888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 78

consi deration of any lay opinion that's been raised
here. Do the appell ees have any position on that
obj ection?

MR ROTH: ['mfamliar with the case
| aw they cited. | believe, you know, the Board can
hear any credi ble evidence. People that |ive nearby
can say, "l see cars speeding through there all the
time." That is evidence.

The traffic engi neer said he studied
the, you know, the situation there. There were
recommendati ons based on federal criteria and state
criteria and that they're conplying with all of that.

So there we don't have anybody to
contest their professional engineer saying that we
took into account all the traffic neasurenents, all
the warrants that are out there, and this fits. W
don't have anybody to counter that if that's your
guesti on.

But | think the panel can hear froma
nei ghbor who says, you know, "I've seen wecks. 1've
seen car parts laying in the street. 1|'ve seen people
going 60 mles an hour.™ That is evidence. It's not
pr of essi onal evi dence.

MR. BRYSON: Thank you. That

answered -- | have |ost nmy other question. It may
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cone up as the rest of you have anyt hi ng.

THE CHAI RMAN: Okay. Any ot her
questions?

MR. JENSEN. | have anot her questi on.

THE CHAI RMAN: Go ahead, M. Jensen.

MR. JENSEN. Maybe it's ained to
Mul arski. But if we as the Board here deci de agai nst
the appellant -- | think | picked it up from M.
Shannon earlier that they still can appeal to a higher
court, higher authority. |Is that correct?

MR. MULARSKI: Yes. There is a
provi sion that an appeal fromhere can go to the Court
of Common Pl eas.

MR. JENSEN: So no matter what we woul d
be saying it could still be noved to a higher |evel?

MR. MULARSKI: That is correct. |
woul d not vote based upon that consideration. You

shoul d vote based upon what you think --

MR. JENSEN: Well, | know. But --

MR. MULARSKI: -- is correct. But
yeah.

MR. JENSEN. -- just good information.

MR. BRYSON: That actually hel ped ne.
Thank you. That rem nded ne of ny other question. |

know t he standard suggested by the appellants is that
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this is -- and M. Milarski said that this is truly a
de novo, that our decision wll be conpletely
| ndependent from that of the Pl anni ng Conm ssion.

s there anything that would constrain
t hat deci si on-nmaki ng based on what the Pl anning
Commi ssi on deci ded bel ow?

MR. ROTH: My job is to argue that they
did their job correctly. And I think they did. This
appeal the burden of proof is on the appellant. They
have a preponderance of evidence standard that they
have to neet.

MR. BRYSON: Thank you.

THE CHAI RVMAN:  Anything else fromthe
Board? As | said earlier, and we can still have a few
nore questions if sonmething comes up, at this point we
w |l have five m nutes for the appellant in rebuttal
and then five mnutes for the appellee.

And then we'll nmove forward fromthere.
So with that, I wll turn it over to M. Shannon and
M. | ngram

MR. | NGRAM  Thank you, M. Chairman.
And you know, as we just heard, the appellee is only
taking issue with the third and fourth conditi on.

And with respect to the third condition

concerning any undesirable effects |I listened for and
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heard no actual evidence of any specific undesirable
effect.

Now al |l you hear of are, you know, the
fact that there's going to be 24/7 operations. Now
that's conflating the land use -- the question that's
before this Board -- whether or not a gas station that
serves food that's conditionally permtted is
perm ssible for this -- is permtted for this site
with the specific operations -- with its operations.

And when you're tal king about these
operational questions that's why you can't really cone
up with any direct evidence because it hasn't opened
yet. This is a question for another day.

There are no i nherent dangers that
arise froma business being in operation at night. If
anything, the access to fuel and food would be a
significant benefit to soneone who happens to be out
of gas or happened to work |late at night after the
restaurants nearby have cl osed.

Essentially what the 24/ 7 operational
concern is doing is just recasting the concerns we've
heard about either traffic, |lighting, or specul ation
of some future safety or crine elenent. But all those
fears are entirely unfounded.

Wth respect to the lighting, there is

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 82

no question as a matter of your zoning call -- code
this lighting plan follows all of the requirenents.

Next, traffic. There is only one
w tness who's conpetent to provide evidence to this
Board concerning traffic. And you heard from M.
Laurent the traffic expert. He provided you direct
expert evi dence.

Everything el se you're hearing about
t hese unsubstantiated concerns are just that -- |ay
opinions. You're not allowed to consider those |ay
opi ni ons.

And so there is no conpetent evidence
concerni ng any actual undesirable effects of a
gasoline station or one that happens to al so serve
food to anyone.

And then finally with respect to the
fourth condition and the overall character -- the
exi sting |l and use character -- you know, there's
not hi ng about the overall design, the plans of this,
that can be said to be contrary to the character
because, first of all, the design review cones next
after this.

But secondly, the plans that are
presently sitting at the Planning Comm ssion have been

revi ewed agai nst the design review code itself. And
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it meets all the requirenents.

So for this Board to conclude that the
site, which has been designed and conpiles with the
current code, the design review code, to then take the
position that the appellee is urging would be contrary
to its own code.

And so for those reasons there's just
no legitimate basis to deny the approval of the
conditional use application.

And | think what really -- what sonme of
t he questions toni ght have been geared towards cone
| ater in this process when the final devel opnent plan
and site review and variances are considered. Thank
you.

THE CHAI RMAN: Al l right. M. Rot h?

MR. ROTH: | would just reiterate the
burden of proof in this matter is on the appellant. |
don't have to prove anything. Wether there are
undesirable effects or not -- it's not up to ne.

| don't even live in Gahanna. You live
i n Gahanna. So | don't have to call a witness to say
whet her there's undesirable effects.

That's up to this panel to decide if a
24/ 7 gas station at this |ocation would have

undesirabl e effects. Planning Conm ssion thought
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there would be. That's all | can say. Thank you.

THE CHAI RMAN:  Thank you. Any ot her
questions from nmenbers of the Board at this tinme?
Okay. M. Ml arski, so where we go from here, we --
our next step would be to nmake a noti on.

However, per the BZBA Rul es of
Procedure the possible dispositions to how that notion
I's made and to what happens next we -- the Rul es of
Procedure allows us to find in favor of an appellee or
appellant, to find in favor and amend with
nodi fications, or third, to remand with instructions.

My belief was back to Pl anning
Comm ssion. The official words that we've been given
is the City official, enployee, or body for further
consi deration or action.

So | want to make sure before |I ask ny
fell ow board nmenbers to make a notion is that if that
third choice is of consideration.

And |'m not certainly saying that
that's the way | will be or pushing that on anybody up
here. But that does -- that wll have an effect on
how the nmotion is made. |Is that correct?

MR. MULARSKI: Yes. You can make a
nmotion to find in favor of the appellant. You can

make a notion to find in favor of the appellee.
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You can nake a notion to find in favor
of either one with nodifications. And | find it a
little difficult -- I'"mnot exactly sure how you woul d
do that in this case as to what nodifications you
woul d make.

But you can do the third one, which is
remand it back to the Planning Conm ssion with certain
I nstructions that you feel weren't dealt with or
resolved. If you think that they dealt with all the
| ssues, probably should -- remanding is not the issue.

You should just vote whether or not you
believe the appell ant has presented a case or whet her
or not the appellee should prevail. Does that answer
t he question?

THE CHAI RMAN: Yes; it does.

MR. MJULARSKI: Okay.

THE CHAIRVAN:  Are we allowed as a
Board -- because I'mgoing to call for a notion and
there will be sonebody that is the first one to speak
could frame the notion in any of those three
di rections.

Is this group allowed to have any

nonpublic discussion -- and |I'msure | know the answer
to that -- prior to the notion being nade as if one
board nenmber -- a notion could be nade and anot her
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board nmenmber is thinking, "I would be good. But I
want the notion nmade for one of the other three
choi ces"?

MR. MULARSKI: Can't have a private
di scussion on that. But one board nmenber nmakes a
noti on. And anot her board nenber wants to anmend that
notion -- they can nove to anend that notion.

THE CHAI RMAN: Okay. Thank you.

MR. | NGRAM  And, M. Chairman, before
you proceed, just for purposes of the record, the
appel l ant noves the presentation that we nmade tonight
into the record.

THE CHAI RMAN:  So not ed.

MR. | NGRAM  Thank you.

THE CHAI RMAN: All right. So our next
step would be to make that nmotion. And | know | just
asked M. Mul arski a couple of questions.

Are there any of the other board
menbers that need any kind of clarification or have a
guestion? Again, not back to the appellee or
appel l ant but nore back to a procedural question that
you mi ght need to ask M. Ml arski about.

MR. BRYSON: It isn't clear to me as |
sit here whether the notions to admt both the record

and the presentation into evidence were granted. The
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word | heard for both of themwas "noted.” So | would
want to nove that we do actually accept those into
evi dence for our proceeding tonight.
THE CHAI RMAN:  Any di sagreenent there?
MR. ROTH: No.
MR. INGRAM No. Thank you for
clarifying the record.
MR. ROTH:. Thank you.
THE CHAIRVAN:  So if you'd |like to make

a notion and then we'll go fromthere?
MR. BRYSON. | npbve that we accept the
evi dence that was proffered to us tonight -- that was

offered, rather, being the record on appeal and the

presentation that was nade by appellants into the

record.

THE CHAIRVAN: Do | have a second?

MS. STEFANOV: | second.

THE CHAIRVAN:  All right. Let's have a
roll call, please.

VANMETER: Bryson?
BRYSON: Yes.
VANMETER: St ef anov?

» D D D

STEFANOV: Yes.
MR. VANVETER: Ei sen?
THE CHAI RMAN: Yes.
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VANVETER: Jensen?
JENSEN: Yes.

> 2D

VANMETER: Becknmann?

MR. BECKMANN: Yes.

(Exhibit 1 and Exhibit 2 were received

I nto evi dence.)

THE CHAI RMAN: Okay. Well, back to
where we were just a second ago. W are now ready to
nove forward with a notion

And agai n, any help needed by M.
Mul ar ski not on the opinionated side of how you're
maki ng the notion but just to make sure that we're
making it correctly, please be sure to ask. Do | have
a notion for this evening's hearing?

MR. BRYSON: Hate to be the one to talk
all the tinme but it doesn't look Iike anybody's going
to beat me to it. | nove for a finding in favor of
t he appell ant.

MR. JENSEN: I --

THE CHAIRVAN: Do | have a second?

MR. JENSEN. | second.

THE CHAI RMAN:  Any di scussion? And |
think you' ve all seen that this is the point of the
neeting that if -- we are allowed sone additiona

comments by any or all nmenbers of the Board prior to
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the final roll call. So with that, I wll just go
fromleft to right and start with Ms. Stefanov. |[f
you have any questions --

M5. STEFANOV: Oh --

THE CHAIRMAN:  -- or any coment --

MS. STEFANOV: No - -

THE CHAI RMAN: -- or discussion point.

MS. STEFANOV: No comments.

THE CHAIRVAN:  All right. M. Jensen?

MR. JENSEN. Well, | think I've -- you
know, this to ne is a very 50-50 kind of thing because
| do -- as it was already stated by the appellee, M.
Roth, that this situation does neet the first two
standards -- the zoning standard and the pl ans.

The question is the undesirable effects
of the existing |land use. That kind of question is
debat abl e, opinionated, up in the air, to be
determ ned, to be proved. Who knows what it will be
i ke?

But that makes it a question -- but
that's why | asked the question earlier about no
matter how we decide to go it seens that the deep
pockets of the appellant would still pursue further up
the | adder even if we do decide against it. So I'm

nost likely -- I wll be voting in favor of the

WWw.veritext.com

Veritext Lega Solutions

888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 90

appel | ant.

THE CHAI RMAN: M. Beckmann?

MR. BECKMANN: ['Ill start out by
saying, you know, I'ma lifetine resident of this area
as well. | grewup in Blacklick. |'ve been around

this area forever.

| have ny own m xed feelings about
whet her or not the business being proposed is the
perfect business for the area.

But given the points that we're asked
to consider here and to take the opinion out of the
consi deration and only consider the facts, you know, a
| ot of the things that |'ve heard tonight in
opposition to the appeal have to do with di sdain about
traffic patterns on Morse Road, have to do wth, you
know, questioning whether or not the lighting is
correct or the safety is correct and all that kind of
stuff.

And | believe that that is, at the end
of the day, all opinions of those in the imediate
area. So I'mforced to support the appeal.

THE CHAI RMAN: M. Bryson?

MR. BRYSON: It was ny notion. And |
thi nk everybody's entitled to an explanation. | don't

live too far away. | go this way regularly. W
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previous place |I |lived was one way down the street.
Where | live nowis the other way down the street of
Mor se.

And traffic on Morse Road is terrible.
And | don't like seeing the trash either. And | thank
you who said that, you know, you go down and pick up.
We all got to take care of our nei ghborhoods.

Il live alittle further away. | do the
sane thing over in ny imediate surroundings. And |
think that's what all community nenbers need to do.

We're in a situation where the zoning
code, the Land Use Plan, says that these should be
rare. But conditional uses are those rare things that
are still okay in the Land Use Pl an.

And that's kind of where | cone to
this. Not necessarily the 24-hour or having all the
full services it has, but the type of business that it
Is -- gas station, convenience store, prepared foods
pl ace.

Those are all conditional uses that are
al | owed under our Land Use Plan. And they're okay as
| ong as they neet those four standards.

| was in agreenent at the begi nning
that the first two are pretty well established here.

Three and four |l eave a |lot of room for reasonabl e
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m nds to disagree.

For the Planning Conm ssion nenbers to
| ook at it and go, "You know what? | think there wl|l
be sonme undesirable effects” or, "I don't think it's
really in keeping with the character and physi cal
devel opnent potential" -- because there is a |ot of
j udgnent called for there.

But in |ooking at the record and
| ooki ng what was presented, the existence of this type
of business on this |lot doesn't seemlike it would be
a reason for undesirable effects on the surroundi ng
ar ea.

There was a ot of -- there's been a
| ot of tal k about things we fear people mght do. [|I'm
not prepared to hold any | andowner accountable for
certainly not the crimnal actions of sonebody they
don't have control over, whether it's littering or
whet her it's nmurdering probably the clerk at the
Sheetz if, you know, the violence statistics were the
thing we were worried about.

And when it's keeping with the | and use
character it is another retail establishnment that is
one that provides goods and services to people in the
ar ea.

And for all of those reasons | feel
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like it nmeets -- ny belief, ny opinion, is that it
nmeets the criteria that are laid out for conditional
use and that we should be ruling in favor of the
appel | ant.

THE CHAI RMAN:  Thank you. Well, |
guess | amlast here. | know the comment was nade
earlier about there's a | ot of people on the north
side of Morse Road that were here toni ght and Col unbus
residents. | am a Gahanna resident for over 30 years.
And | live not too far fromthis area of town.

A lot of what I'"mgoing to say is going
to be what you' ve already heard tonight. But I'l
start with -- and again, simlarly, ny biggest
concerns were itenms three and four as others have
sai d.

From a desi gn perspective, M.

Bl ackford nmade a comment at the Novenber 2nd hearing
that the building is brick veneer and traditi onal
architecture and is simlar in appearance to the
Goddard School and senior living facility to the west.
| disagree with that.

Maybe this building has brick has on
It. But | don't see as a design professional that
this building does fit in wth Goddard School or
St or yPoi nt .
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And al so, you've got on the other side
t he Market at Roger's Corner's buildings that are nore
of the -- call it barn-like architecture. It does not
have a nanme. The barn is called the barn. But
corrugat ed netal panel, sloped netal roofs.

| realize that those are not simlar to
Goddard School and StoryPoint. But | feel like this
building is, as you said, conpletely harnoni ous with
the surroundings. | disagree. W have difference of
opinion there. That's my opinion that it doesn't
wor k.

And that's why | asked the questions
earl i er about a canopy hei ght change or a change in
the color of brick would not satisfy ne as either a
citizen or a Planning Conm ssion or BZBA nenber that
that's enough.

As far as lighting, signage, trees --
we're not going to talk about those here. Those wll
be handl ed el sewhere, albeit |arge neon signs are not
found anywhere in this neighborhood either at the
restaurants or at the entrances of any of the
residential or school devel opnents.

The whol e idea of 24/7 -- yes, High
Banks, ten o'clock, eleven o'clock, mdnight. The

Barn, 10:00 p.m on Saturdays and Sundays. Donatos,
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10: 00 p.m or mdnight.

Does not fall with that --within those
kind of restrictions -- or not restrictions but
falling within the commercial properties of the area.
And this will be 24/7, 24 hours a day.

There was a comment made earlier about
we're not -- we can't deny just because it's a Sheetz
gas station. | don't think anybody here woul d do
that. So | take a little deference to that comment.
But 1'll keep noving on.

It was al so nentioned that this could
be an asset to sonebody who needs food or fuel. It
was al so said earlier there are three gas stations at
the corner of Mdrse and Ham |t on.

You can go into New Al bany. You can go
I nto Johnstown. You can go all over Gahanna and
Elmra to Kroger. There are plenty of gas stations.

| hope nobody -- that w thout a gas
station at this corner or a facility like this is
going to be detrinental to their getting to work or
home or anywhere else |like that.

| appreciate the opinion of Carpenter

Marty and M. Laurent. No matter what -- and | saw
t he case |law up on the screen -- | amstill concerned
about traffic. | don't believe that adding that |ight
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I's going to help.

| woul d be concerned if | ran the
Goddard School or at StoryPoint if there were traffic
fromthe gas station for those who want to go
west bound on Morse Road are cutting through that cut
t hrough that we saw up there and going around to the
Al bany A en. | see problenms with offroad traffic
concerns too on that connector road.

And certainly, there have been sone
citizens that have approached ne. And you' ve heard
some opi nions tonight.

And with all of that, | would say | am
a believer that itens three and four are not nmet to ny
satisfaction. And I will be voting against this
appeal tonight.

So with that, any other coments by the

menbers up here? O herwi se we are going to nove right

on toroll call. Anybody el se?
MR. JENSEN:. | want a couple of foll ow
ups. | nean, I'"'ma 30-year resident of Gahanna al so.

One of the things | would say there is when you were

t al ki ng about design or whatever -- to nme, and this is
not a knock agai nst Dan, but nothing in Gahanna is

har noni ous.

There's not a consistent architectural
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design. And that's not a knock or negative or
whatever. It's you're going to have that
I nconsi stency over the years that we've |ived here.

| can see why the Planning Comm ssion
woul d have rejected it. | think that they were doing
their job based upon evidence that they had at the
tinme.

But | don't see -- | nean, since |'ve
| i ved here Morse Road has gotten every year busier,
busi er, and busier and busier. And it's if we don't
like it | guess we have to learn to live with it or
nove.

So but | would think that that traffic
light that they're tal king about up there is going to
hel p, you know, adjust sonme of that depending on how
the light is set up and noderated. So anyway, that's
all | have.

THE CHAI RVAN:  Anybody el se? Anything
el se we need to do, M. Ml arski, before we nove onto
roll call that you can see?

MR. MULARSKI: No; not if everyone's
satisfied with their comments.

THE CHAI RMAN: Ckay. And with that, |
will turn over the roll call to the Clerk.

MR. VANMETER: Bryson?
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VANMETER:

VANMETER:
STEFANOV:
VANMETER:

» 292D DD

BECKMANN:
MR. VANMETER:
THE CHAI RMAN:
MR.  SHANNON:

and consi derati on.
MR, | NGRAM
MR. ROTH:
THE CHAI RMAN:

a short break and all ow t hose who want to | eave,

I's probably a good bit of you,

one -- alittle bit of tine we need to spend on Rul es

of Procedure. So take your ti

BRYSON:  Yes.

Jensen?

JENSEN: Yes.

St ef anov?
Yes.
Beckmann?
Yes.

Ei sen?

No.

Thank you for your tinme

Thank you.

Thank you.

Wth that,

because we just have

me. We can nmaybe take

five mnutes if that's what we need.

THE REPORTER:
the record at 8:40 p. m

We're going to go off

(OFf the record.)

THE REPORTER:
record at 8:56 p. m
THE CHAI RMVAN:

We are back on the

Thank you.
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we w |

We are going

t ake

whi ch
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to nmove ahead with new business, which is Rul es-0005-
202, Rules of Procedure for BZBA, proposed Redline
2023. And the date -- does everybody have their
packet? | believe you do.

So I'"'mgoing to turn this portion over
to you because doubtful that any of us have had any
time to ook at this.

And 1'll let you run through what has
been done and by whom and then what we are actually
needing to do. Are we approving |anguage line item by
line itemor how best to work our way through this?

MR. MULARSKI: | would go through the
whol e thing or through each item and deci de on each
itemif there's anything you want to change different
than what's on here. And debate each item And then
at the end vote on the proposal as anended.

THE CHAI RVAN:  Okay.

MR. MULARSKI: If there are any
amendnents.

THE CHAI RVAN:  Okay.

MR. JENSEN: How cone there's two?
There's the --

MR. MJULARSKI: It's one redlined and
one's --

THE CHAI RMAN:  Yeah.
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MR. MJULARSKI: One's red and one's --
THE CHAI RMAN: The one in your |eft

hand | think was the current for tonight's neeting.

it from here.

ver sion. That'

it would | ook |

no redlines in

easi est for us

redline so you

bei ng proposed.

procedural ly |

tag teamthis.

MR. JENSEN: Okay.
THE CHAI RMAN: Isn't it? | can't see

MR. MJULARSKI : No. That's the cl ean
s a redlined version. So this is what
I ke if you accepted every --

MR. JENSEN: Okay.

MR. MULARSKI: -- everything. There's
here. So --

MR. JENSEN: Okay.

THE CHAI RMAN: Yeah. | think it'll be

to use the redlined version.

MR. MULARSKI: Better to use the
can see --

MR. JENSEN:. Yeah.

MR. MJULARSKI: -- what changes are

MR. JENSEN: | got you.
MR. MJULARSKI : Now and then as far as

woul d suggest that we -- Jereny and |

THE CHAI RVAN:  Yes.
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MR. MULARSKI: | have to give him and
Pam 99. 9 percent of the credit because they prepared
nost of these changes and then asked nme what | thought
about them afterward because we had tal ked about the
general idea.

But he actually kind of did it so |
t hi nk maybe you can go through until you need ne to
jump in. Does that work, Jereny?

MR. VANMETER: Yeah; that works.

MR. MULARSKI: Ckay.

MR. VANMETER: |I'mtrying to show where
the redlines are and all that on the screen here.
Here we go. Okay. A lot of this, as | had noted |
think in ny emails, is just alittle bit of clean-up
in terns of the formatting -- so the renunbering of
articles.

And then specifically what the Clerk's
O fice, the Council O fice brought forward were sone
changes to the duties of the Cl erk.

And those changes in there reflect
| anguage that we use in other boards and conm ssi ons.
So basically, make those conformw th what we have
el sewhere.

There are then sone different novenents

t hat take place because after talking with Attorney
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Mul ar ski we thought that certain sections belong with
certain articles rather than their own separate thing.

So we'll just go down through the I|ist
here. Just the first changes would be to the cover,
putting the amendnent date if you guys decide to make
any amendnents today.

Article 1, just reformatting again. So
not hi ng except when we go down to what would be the
new 1.3. W' ve stricken sone | anguage there regarding
Robert's Rules of Order -- just that we're going to go
by the current edition.

That would serve as the parlianentary
authority should matters not addressed in these rules
or code -- should those not be addressed el sewhere.

Article 2, just noting that January the
Board is going to neet for their organizational
meeting. Article 3, reformatting. And this is where
the duties of the Clerk and the Board have been just
nodi fied slightly.

Just to note that our office, Counci
Office, will provide a clerk to this Board. It may
not al ways be ne. But we will have sonebody here to
provide that for the Board's proceedi ngs.

THE CHAI RMAN:  Okay.

MR. VANMETER: The addition of G and H

Veritext Lega Solutions

WWw.veritext.com 888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 103

here under the Clerk's duties -- again this is

| anguage that we use el sewhere in other boards and
comm ssions. Standard protocols. Let ne know if you
have any questions too. Ckay.

THE CHAI RVAN:  We' Il just keep shaking
our head --

MR. VANMETER: Okay.

THE CHAIRVAN:  -- if we are in
agreenent. And anybody that wants to speak up do so.
Ot herwi se just keep on going.

MR. VANMETER: Certainly. Article 4,
sonme reformatting here. Article 4.4 is a new nunber.
Just adding here at the end to verify that there is a
four.

4.5 has been added in here. If it's
determ ned that a quorumw ||l not be present the Chair
shal | postpone the neeting and the Clerk shall notify
t he nmenbers and any applicants.

THE CHAI RMAN:  Okay.

MR. VANMETER: Under Article 5,
reformatting. And then we get to the new what is 5.3
addi ng to our order of business that we're going to
approve the mnutes. Been doing that as kind of a
standard practice. W're just putting that in the

rul es.
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Modi fyi ng some | anguage here around
adm ni stering the oath. Appeals. That's our public
heari ngs that we have. Since this Board --

MR. MULARSKI: If | may --

MR. VANMETER: Sorry.

MR. MJULARSKI: -- where it tal ks about
adm nistering the oath -- you did it correctly.

However in the statute itself it says you will say
this is howit's going to happen -- if they're going
to do 25 mnutes, 25 mnutes, 5 5. And which you did

do. And then | adm nistered the oath.

So |l don't -- if we just leave it
adm nistering the oath -- but prior to that you shoul d
descri be what's going to happen on the -- during the

publ i c hearings.

| didn't know if you wanted to be nore
specific and add that or if you just want to |l eave it
as approval of adm nistering the oath.

MR. BRYSON: | guess the real question
woul d be is sonebody going to forget that we need to
do that if we don't have your institutional know edge
at the time of that. That'd be the only reason |I'd
say stick it in there. Oherwise, it being in the
statute woul d be fine.

THE CHAI RMAN: Yeah. I"'mfine with
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t hat too.

MR. MJULARSKI: So --

THE CHAI RMAN:  Just make it so that
it's clear to whoever is sitting in these two chairs
up here.

MR. MULARSKI: Okay. So the |anguage
in the statute is --

MR. VANMETER: Are we adding to Item D?

MR. MULARSKI: 5.3(D), yes. | can't
find the | anguage. But it's not difficult. You just
start with Chairperson or just use Chair through this.
That just nade ne realize that we still them Chairnmen.
Chair. Just Chair; okay?

THE CHAI RMAN:  Yeah.

MR. MULARSKI: So the --

MR. VANMETER: And | guess just to
clarify -- this section here is the outline of our
agenda.

MR. MJULARSKI: Right. So just start D
with the Chair shall describe how the public hearing
shal | commence period. And adm nistering the oath.
Does that sound sufficient?

THE CHAI RMAN:  Yep.

MR. MJULARSKI: Okay.

THE CHAI RMAN:  Yes.
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MR. MULARSKI: All right. So then we
get back to VI.

MR. VANMETER: So |'m actually going
t hrough the docunent as we're discussing it. On the
screen |'ve changed to add this --

THE CHAI RVAN:  Ckay.

MR. VANMETER: -- request. You see it
her e. |s that correct?
THE CHAIRMAN:  Well, it's Chair shal

descri be how the public hearing shall comence. And
City Attorney shall admt -- shall adm nister the
oath; right?

MR. MJULARSKI: Yeah. Yes. That is

correct. The City Attorney or designee. Yes, that

| ooks good.

MR. VANMETER: Okay. We've taken out
ltem G -- what was Item G -- establishing next neeting
dates -- since this Board just neets as-needed. Just

changing a little bit of |anguage in ItemH just that
we reference on the agenda, poll nenbers for comment.
Article 6, sone reformatting that we
have. Except | will note pursuant to earlier
conversation under six -- what is proposed to be just
the new 6.1 there was an earlier reference to Rule

6.13. And as M. Ml arski pointed out, this doesn't
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really match up or align with what we had for 6.13.

MR. MJULARSKI: Yeah. That's under 6.1,
the very end of the first paragraph and the very end
of the second paragraph. That previously referred to
a 6.13, which was since also stricken.

VWhat the previous 6.13 said -- "The
Board may consi der any rel evant evi dence not contai ned
in the record. The Chair may order exhibits to be
entered into the record.

"I'f a menber of the Board objects the
matter shall be put to a vote of the Board and the
Board shall order the exhibit entered or rejected by
majority vote." That is what was renoved previously.

And then also, well, it changed in
ampunts and the time. But then also the part of
addi ng public coment under 6.11. So do you want that
wordi ng on -- that was previously 6.13?

Because that's really what we did do
today. The Chair ordered exhibits entered into the
record. And then if there was no objection it was
voted on. That's no different than how we did it. W
voted on whether the exhibit should be adm tted.

One of those two ways should be put in
there so that it's clear as to how the procedure w il

go. The big part that was left out was it says, "The
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Board may consi der any rel evant evidence not contai ned
in the records.”

Now that | don't know why that was in
there. | would think that that's the part they wanted
to take out. [|'mnot sure --

THE CHAI RMAN:  Yeah.

MR. MJULARSKI: -- why they took out the
rest. The rest of it |I think is probably necessary.

THE CHAI RMAN:  Yeah; | think we shoul d
have voted just |ike we did today; right? Wat do you
t hi nk?

MR. BRYSON: So | nean, does it really
matter whether we want to vote or whether that's just
the power the Chair has? |I'mconfortable with the
Chair just having the power to say, "Yeah; that's
admtted."

The only reason | nmade it a notion
toni ght was | thought it was unclear. And if we voted
against it and there was an appeal | didn't want us
overl ooking that to be the reason that the appeal got
determ ned correctly. | just wanted to nmake it clear
what we had consi der ed.

MR. MJULARSKI: And this did say that if
any board nenber objects then you vote on it. So that

Is the protection there. So --
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THE CHAI RVAN: Okay. Well, then that -

MR. BRYSON: | think that makes sense.

MR. MULARSKI: So all right. So we'll
add that back in. And let's see. So if we make that
16. 13 then we can | eave the previous section as
16.1 -- 6.13 | nmean. Because it wll then refer to
t hat secti on.

MR. VANMETER: So okay.

MR. MULARSKI: Okay. So there's going
to be a new 6. 13.

MR. VANMETER: So where the old one was
wi |l now be here?

MR. MULARSKI: Right.

MR. VANMETER: And that | anguage again,
M. Ml arski ?

MR. MULARSKI: Would be the Chair may
order exhibits to be entered into the record. If a
menber of the Board objects, the matter shall be put
to a vote of the Board and the Board shall order the
exhi bit entered or rejected by mgjority vote.

MR. VANMETER: Sorry; | couldn't keep
up.

MR. MULARSKI: Yeah; | know. | started

getting faster. Then ny m c went out.
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MR. VANMETER: The Board shall --

MR. MJULARSKI: Okay. What do you have?

MR. VANMETER: | have "the matter shal
be put to a vote of the Board and the Board shal
enter" --

MR. MULARSKI: Shall order the exhibit
entered or rejected by a majority vote.

MR. VANMETER:  Okay.

MR. MULARSKI: So with that, in 6.1 we

can | eave that

VR.

6.6 is what -- how
renunberi ng.

THE

get it to tie back

VR.

THE

new 6. 67

THE

MR.
6.13 just with the
be 6. 6.

reference to 6. 13.
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VANVETER: Well, it would be a new

It all ends up with the

CHAI RMAN: Okay. So yeah. Just
to the right --

VANMETER:  Yes.

CHAI RMAN:  -- reference.

MJULARSKI: |'msorry. \What is the
VANMETER: What we just read.

CHAI RMAN:  Yeah.

BRYSON: The thing that used to be

new nunbering schenme would actually

MULARSKI :  Okay.
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MR. BRYSON: Because now t here's not

6. 101 too.

MR. MULARSKI: Okay. |[|I'mreading from
the 2017 docunent and |I'm not seeing that. [|'mlike,
what ? Ckay. | got you.

MR. BRYSON:. Yeah; it's way easier when

you're | ooking at the red.

MR. MULARSKI : Yeah, yeah. Yeah. But
| got a 2017 docunent and then a 2023 docunment on
that. Okay. Anyways, so that's good.

Then the other thing to discuss is
6.11. It adds public comment. Each speaker wi |l be
allowed three mnutes. That's where we ran into the

problemwi th the emails.

| see two solutions to that. One, you

can say, "Yes; we can accept emails" if you think --
mean, there were a |lot of good reasons as to why
emai | s shoul dn't be accept ed.

But if you were to think they should
be, | would put atinme limt onit -- that are
received at | east seven days prior to the hearing or
sonething like that.

O if you just think it's -- | nean,
since everything else is under oath and enmnils aren't

you -- | thought that was a good reason --
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THE CHAI RMAN:  Yeah.

MR. MULARSKI: -- not to include
emails. But so that's up to you guys as to what you
t hi nk.

THE CHAI RMAN:  Yeah. | nean, it's just

a tough one if sonmebody is not physically able to

cone --

MR. MJULARSKI: Right.

THE CHAI RMAN:  -- how can their voice
be heard? Well, do they choose a proxy to cone read

as one | ady here who had too nmuch to read had sonebody
else read it?

And | nean, does that sound fair?
Because | would agree. | mean, anybody coul d be
sending in emails.

MR. BRYSON: | agree.

THE CHAIRVAN: [It's a tough one.

MR. BRYSON: | agree.

THE CHAI RMAN:  Yeah.

MR. MJULARSKI: Okay.

MR. BRYSON: The thing that 1'd |ike us
to try to figure out -- and this probably isn't a
tonight thing -- | was very unconfortable with the
| dea that soneone who cones and delivers public

comment being subject to cross-exam nati on.
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| don't think that's sonething that
either of the parties has an absolute right to you in
an adm ni strative proceeding. But | don't know the
answer to that question.

| would |love to specify -- if we don't
have to allow that cross-exam nation, | would |love to

specify that the public comment speakers don't get to
be cross-exam ned because that just sounds --

MR. MULARSKI: The thing you got to
keep in mnd is this is a trial; okay? And when you
have a trial you have certain rights. You have a
right to confront your accuser. As you see on TV,
it's not actually your accuser but people who are
sayi ng things agai nst you.

You have a right to confront them and
say, "Well, wait a second. You mght say there's --
crime's going to increase. But why would you say
that? Why would you say it?"

Yeah. So | understand what you're
saying. But | think that it's probably just a basic
fairness of trial that if someone's going to present
- if we're going to count this as evidence -- | guess
there's a better way to say it.

We're counting the public comment as

evi dence; okay? Now you take it -- give it how nuch
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wei ght as you think is necessary because it's just an
opinion. It shouldn't be given any wei ght.

You know, if someone cones up and has a
public comment saying, "Well, here in this FBlI report
so-and-so says this" you're probably going to give
nore weight to that; okay?

So you can give a different weight as
to what that public coment is depending on what it is
as opposed to soneone's just opinion. But if we're
going to allow public comment | think you need to
allow it to be cross-exam ned. That's just fairness.

Ot herwise it can cone up -- because the
problem | had with the public comment was it just
happens that day. And no one knows what's going to be
sai d.

THE CHAI RMAN:  Yeah.

MR. MULARSKI: And so that's why it
makes it difficult. |If you're going to have it, we
shoul d be able to address that issue -- whoever it

goes agai nst.

MR. JENSEN: Well, the problemwth
public comment also is it's very personal and very
enotional and very -- | nean, it's all very one-sided.

Every ones that |'ve been on in the ten

years that |'ve been on there's always -- you know,
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there's not a two-sided kind of thing onit. It's al
just one side that's against it.

So | nmean, | don't know what it really
-- | mean, | understand the reasons, whatever, but |
don't know what really it benefits other than letting
t he people vent about their frustration.

But obviously we didn't nmake a deci sion
based upon the public coment anyway. So | just --
it's the sane thing, like, with the emails. |It's the
emai | s should be directed to sonebody other than to
us.

| don't know who you would -- nmaybe to
the -- M. Blackford or sonebody on the -- in the City
adm ni stration should be getting that stuff.

MR. MULARSKI: O to the appellant.

And then that way --

MR. JENSEN: Yeah. Sonebody in the
adm ni stration --

MR. MJULARSKI: -- they can call them as
a wtness if they feel --

MR. JENSEN: Yes. Yeah.

MR. MULARSKI: -- it's appropriate.

MR. JENSEN: Because it's not |ike
we're going for votes or anything, running for office

or whatever. Right?
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THE CHAI RVAN: But we know that just
because they send an email al so doesn't nean that
they're going to show up. So they can't be
guesti oned, cross-exam ned, call it what you want
because they may not be sitting out there. So --

MR. MULARSKI: So | guess the first --

THE CHAI RMAN:  Yeah. | nmean, you

sayi ng --
MR. MULARSKI: -- thing at issue is --
THE CHAI RMAN: -- right --

MR. JENSEN: Were you saying --

MR. MULARSKI: -- public comment.

MR. JENSEN. Were you saying -- Paul,
you were saying earlier that there would be cross-
exam nation of the public?

MR. BRYSON:. That was the right that
t he appellate clainmed tonight was that if you're going
to take public coments and they're going to be
W tnesses then | get to cross-exam ne themlike

they're witnesses in a court. And it could be --

MR. JENSEN: | didn't get that.
MR. BRYSON: -- that they actually have
that right. | nmean, | couldn't bring up Westl aw and

try to research that issue while we were listening to

peopl e.
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But if they really do have that right |
don't think that -- you know, when you're called into
court or you go into court to testify you know that's
going to happen. |If you show up and that happens by
surprise that could be a pretty horrible experience.

MR. JENSEN: | didn't realize that.

MR. MJULARSKI: So the first thing is do
you want public coment at all?

MR. JENSEN. That's | guess what |I'm --

MR. MULARSKI: Yeah; that's what you
were saying. So that's the first issue. And keep in
mnd there is public comment in the Planning
Commi ssi on.

MR. JENSEN: Yeabh.

MR. MJULARSKI: \What really happened
here tonight was this is right across the street from
Col unbus people. And Col unbus people weren't involved
in the Planni ng Comm ssion issue. And they're the
ones who cane and were conpl ai ni ng here.

Now whet her or not you should even
consi der what the Col unbus residents state -- that's
totally up to you. But that's why they weren't part
of this up to that point.

But generally, any Gahanna residents

had the right to go -- and Col unbus residents had the
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right too if they knew it was going on.

But to go to the Pl anning Conm ssion
public coment there, which would then
record because the -- right,

woul d put the public coments in the

MR. VANMETER: Ckay. So well, | think
simlar to what Planning Comm ssion
Chair would say, "We received this

Al in favor of having --

MR. MULARSKI: No. I'msaying in the

Pl anni ng Conm ssion itself you can put what the public

comments are in the m nutes.

MR. VANMETER: Correct. Yes.

MR. MULARSKI: So when it's --

MR. VANMETER: |I'msorry. | msheard.
MR. MULARSKI: So when it's presented

to the BZBA they will have gotten the public coments

at the Pl anning Conm ssi on?
MR. VANMETER: Yes.

MULARSKI :  Okay.
VANMETER: COkay. Sorry.

2 3D

MULARSKI : It's just a

THE CHAI RMAN: Public comment --
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MR. MULARSKI: You're not going to take
out public coments altogether. You're just taking
the ones fromthe Planning Comm ssion.

MR. JENSEN. But if we are being | ooked
upon as being sonme sort of judges or sonmething isn't
that a different kind of thing than the Planning
Conmmi ssi on?

MR. MULARSKI: Yes; it is. And that's
my reason why | don't think you should have public
comment -- because you shoul d have evidence. You
shoul d only have evidence because | think you should
be able -- subject to cross-exam nation. |t should be
ran nore like a trial.

MR. JENSEN. And that's why |I'm saying
that | would like to see where if there is public, you
know, emails or public comments, whatever, that
they're directed to a City adm ni strator who then part
of the -- during this session then they would bring,
"This is what we had, these 50 people.

And this is sone of the things that
t hey were saying" as opposed to having the enotion and
what ever of the public crying and whatever that
they're going to be --

MR. MULARSKI: Because if it's done

that way both the appellant and appell ee have to
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present their evidence seven days prior to the
heari ng.

MR. JENSEN: Yeabh.

MR. MULARSKI: So there is -- they're
given that ahead of tine.

MR. JENSEN: Is there --

MR. BRYSON: | think this was well -
i ntentioned --
MR. JENSEN: Yes.
MR. BRYSON: -- to add public comment.
MR. MJULARSKI: Right.

MR. BRYSON:. Like enotionally it feels
right to give people a chance to cone and be heard.
But | don't know that in this format, |ike you all
were just discussing, that it makes a ton of sense,
especially when we can get that information out of the
record fromthe Pl anni ng Conm ssi on.

MR. JENSEN: Well, and then |I'm sure
you noticed that half the people started wal ki ng out
of here when they could get the tenperature of what we

were going to be doing up here.

Then they're all, you know, making,
li ke, a statenent, |ike, "We don't |ike what you guys
are doing and so we're going to leave." So --

MR. MULARSKI : Yeah.
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MR. JENSEN. -- that's all that gets
sai d.

MR. BECKMANN: Yeah. | like the idea
t hat they have an avenue to get it to us by way of --

MR. JENSEN: Yeabh.

MR. BECKMANN: -- the way prescribed.
But |like tonight, I nean, clearly there was an outcry
anongst the conmunity. W got to go tonight. W got
to tell themwhat we think. That's why it all cane in
| ast-m nute and --

THE CHAI RVAN: But there seens to be --

MR. MULARSKI: And |'mreally glad you
shut them down early when they started grunbling. It

was |ike --

THE CHAIRVAN: | felt like | had to do
t hat .

MR. MULARSKI: Yeah. Yeah. | know.

MR. BECKMANN: The pitchforks had cone
out .

MR. MULARSKI: -- why but then they
kept --

THE CHAIRVAN: It was either way.
THE REPORTER: |'monly able to take
down one person --

THE CHAI RMAN: | was going to do it.
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THE REPORTER: -- at a tinme. |'mso
sorry.

THE CHAI RMAN: Okay. | guess we could
tal k about this for along tine and there's -- | see

one side as freedom of speech. But | don't know
whet her it's in Planning Conm ssion workshops or here.

But is there anything that you can do

to reach out? |[|'m not saying what other jurisdictions
do in these kinds of nmeeting. |Is there any kind of
finding out what -- just like | said -- what sone of

t he other --

MR. MJULARSKI: Okay.

THE CHAI RMAN: -- sone of your other --
yeah. \What are sone of the other benchmarks? And
maybe you can bring that back or sonething.

Because |'m not sure we've got -- |
mean, as much as I'd like to -- we're on a roll and
we're getting through everything. This one seened
li ke not only was it sticky in the hearing but it's
sticky here.

And |' m not pushing one way or the
other. | don't personally know at this point right
now after we've been talking for 15 m nutes which way
I's right.

MR. MULARSKI: And that definitely --
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THE CHAI RMAN:  And fair.

MR. MULARSKI: -- could be done. But |
woul d recommend you go in one way or the other tonight
because who knows the next tinme you' re going to neet.
It's two years since the |last neeting --

THE CHAI RVAN:  Well, yeah. You're
ri ght on that.

MR. MULARSKI: So you know, if you'd
| i ke, you know, so before you change it again -- you
know, | really didn't |ike changing the rules prior to
the hearing. We had this on.

And Jereny and | talked. | said, "Mke
sure you put the changing of the rules after the
heari ng because we're not changing the rules on people
ri ght before the hearing.”

MR. BRYSON: Yeah. |If we don't have --
if we don't feel |ike we have a good consensus and we
want sone additional information | think it nmakes
sense to go through the rest of these and then have
that as the followup to try to figure out --

MR. JENSEN:. O can we just nmke a
notion and vote on it?

MR. BRYSON: | think we vote, like, if
we think that we've got enough decision and everybody

feel -- and people feel like they have enough
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i nf or mati on.

MR. JENSEN: Well, first of all, do we
want to vote on it? And then second of all -- and
t hen --

MR. BECKMANN: Then we cone back to it.

MR. JENSEN: Yeah. Do we want to vote
on it? Do we want to make a notion on it?

MR. BECKMANN: |'mfine with voting on
it and maki ng a deci sion.

THE CHAI RMAN:  Yeah. So this is one of
t hose you're not |ooking for ne to make decision. |
think we've tal ked just enough here that we want i nput
fromfive people to nake this decision.

MR. MULARSKI: And you don't
necessarily in the vote because this is procedural.

So you can just say, "This is how !l feel, how | feel,
how | feel, how !l feel, how | feel."

Okay. We'll go this way. And it's
three out of five feel that way. So and | woul d say
the first thing is do you want public comment at all?
Di scuss that and see how you guys feel on that first.

MR. JENSEN. Well, |1've already stated
how | feel. | think public comment should be directed
to a City adm nistrator. And what's M chael

Bl ackford's official title?
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THE CHAI RMAN: Director of Planning.

MR. JENSEN:. Director of Planning.

THE CHAI RMAN: Or Devel opnent and
Pl anni ng, | think.

MR. JENSEN. Devel opnment and Pl anni ng.
And that it's to be presented at the BZBA neeting as
part of the appellee's testinony or --

MR. BECKMANN: | agree. | say we
strike public comment and they direct it to the
counci | .

M5. STEFANOV: |'min agreenent.

THE CHAIRVAN: | amtoo. And | hope --
| know that they can't have every project at workshop.
But hoping that sonme of that will happen at that |evel
before it ever got here.

MR. MULARSKI: Okay. Strike that,
Jereny. Then we don't have to worry about emails
either. That takes care of them both.

MR. VANMETER: Okay. So | guess just
for ny information so | understand, if people were to
emai |l and reach out to the Board regardi ng appeal |'m
to direct themto the Director of Planning?

MR. MJULARSKI: Well, it depends on
whose side they're on.

MR. VANMETER: Right.
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MR. MJLARSKI: You should direct them
to say, "You need to contact either --"

MR. JENSEN. Couldn't it just go to --

MR. MULARSKI: -- sake of the
attorneys --

MR. JENSEN: -- both sides?

MR. MULARSKI: Yeah. | would just say
| think you should contact either of Matt Roth or M ke
Shannon dependi ng on, you know - -

MR. VANMETER: Got you

MR. JENSEN:. Ri ght.

MR. MULARSKI: -- he represents this

side --
THE CHAI RMAN:

and appel | ant.

MR. MULARSKI :
want .

VR. BRYSON:
worth bringing up.

MR. JENSEN:

MR. MULARSKI :

VR. JENSEN:

MR. MJLARSKI
clear on that? |

THE CHAI RVAN:

think that's the only thing --
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It's going to appellee

and contact who you

Let themdecide if it's
Yeabh.

Yeah.
Exactly.

Al right. W're al

Yeah; | thought that was

Veritext Lega Solutions

WWw.veritext.com

888-391-3376



© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 127

good. Good decision there.

MR. BRYSON: Yeah. And for that many
people who feel like they didn't get listened to it's
they can either be mad at the party they supported or
the elected official who didn't bring it up so --

THE CHAI RMAN: Al l right.

MR. MULARSKI: All right.

MR. VANMETER: Okay. So again, we've
added 6.6, which was already discussed. Article 7,
renunbering. Article 8, renunbering.

Article 9, we have sonme renunbering
except the new -- this used to be Article 7. It is
now Article 9. And the 9.2 vote w thout discussion
we' ve inserted "except for a notion to anmend a notion
under discussion."” Ray, you had -- | don't know if
you want to comment anynore on that.

MR. MULARSKI: Yeah. First, we noved
it to | X because we just thought it was a better plac
for it. Before it was 7 up in the mddle. And we
felt it should have been put at the end. But that's
why it's 9.

And then -- oh yeah. So seven point -
oh, 9.2. Oay. | was |ooking at the exhibit nunber.
9.2 it says, "Vote w thout discussion."”

So it said, "Mdtions can be voted on

e
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wi t hout discussion except for a notion to anmend." |
felt that that needed to have di scussion.

Because if you're -- if sonmeone, |ike |
said earlier, if someone had made a notion that we
uphol d the appell ant and sonmeone wanted to amend t hat
notion, well, that should be discussed. That's why I
put that part in there.

MR. BRYSON: Okay.

MR. VANMETER: And then we have added
9.6 through 9.8 from another section. I'mtrying to
t hi nk of where were these before.

MR. BRYSON:. Oh, were they in the
voting section before?

THE CHAIRVAN: It | ooks like they were
stricken out on Page 9. They were 8.22. They're
t hese ones --

MR. VANMETER: Yes.

THE CHAIRVAN:  -- on the right?

MR. VANMETER:  Yes.

THE CHAI RMAN:. 8.22 --

MR. VANMETER: That's correct. Yes.

THE CHAI RMAN: -- 23, 24 --

MR. VANMETER: Yes. W --

THE CHAI RMAN:  And they've junped over
to 9.6, 9.7, and 9. 8.
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MR. MJULARSKI

We' re conbi ng sections we thought were better

pl aced in a better | ocation.
MR. VANMETER:
renunberi ng.
8.22, 8.23,
THE CHAI RMAN:
MR. VANMETER:
been renunbered.
itenms that |

under di sposition of appeals.

The new 12.3 --

from ot her boards. Just that

rendered its decision the Cl erk of Council

The Clerk's m nutes serve as the

all parties the official
of fici al
Is present, and a transcript

brings us to the end.

THE CHAI RVAN:

MR. MULARSKI
it throughout this day,

that, you can just vote on it

Rul es of the Board.

THE CHAI RVAN:

Yeah.

Article 10 we have sone
And then we've npbved what was 8. 21,

and 8.25 to anot her

Yeah.

And Article 12 has those previous

just said were noved to anot her

record of acti on.

record of the hearing unless a stenographer

i's provided.

i f you guys are in favor of

Do you want --
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That ' s why.

and

secti on.
Got you.
Article 11 has

secti on

again this is | anguage

after the Board has

send

wi ||

And t hat

Ckay.

So if as we have anmended
now and make it the new
| nf or mal

or by formal
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roll call?

MR. MJULARSKI : Do it formal

THE CHAIRVAN: W th a notion?

VMR. MJULARSKI : Yeah. Yes.

THE CHAI RVAN. Okay. Anybody want to

make a notion regarding the revisions nade this
eveni ng?

MR. JENSEN. | nove that we approve the
revisions to the procedure -- BZBA procedure dated
January 26, 2023.

THE CHAI RMAN:

Do | have a second?

MR. BECKMANN: Second.

THE CHAI RVAN:  Any ot her di scussion?

Rol | call.
MR. VANMETER: Jensen?
MR. JENSEN: Yes.
MR. VANMETER: Beckmann?
MR. BECKMANN: Yes.
MR. VANMETER: Bryson?
MR. BRYSON: Yes.
MR. VANMETER: Ei sen?
THE CHAI RMAN:  Yes.
MR. VANMETER: St efanov?
MS. STEFANOV:  Yes.
THE CHAI RVAN:  All right. Any other
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busi ness of the evening? O herwse, we will call the
meeting closed. Anybody else? Al righty. Wth
that, we will close the BZBA neeting on January 26,
2023. Thank you all.

THE REPORTER: We are going to go off
the record at 9:28.

(Wher eupon, at 9:28 p.m, the

proceedi ng was concl uded.)
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CERTI FI CATE OF DEPOSI TI ON OFFI CER

I, NIC JOSEPH, the officer before whomthe
foregoi ng proceedi ngs were taken, do hereby certify
that any witness(es) in the foregoing proceedi ngs,
prior to testifying, were duly sworn; that the
proceedi ngs were recorded by nme and thereafter reduced
to typewiting by a qualified transcriptionist; that
said digital audio recording of said proceedings are a
true and accurate record to the best of ny know edge,
skills, and ability; that | am neither counsel for,
related to, nor enployed by any of the parties to the
action in which this was taken; and, further, that |
am not a relative or enployee of any counsel or
attorney enployed by the parties hereto, nor

financially or otherw se interested in the outcone of

Notary Public in and for the

this action.

NI C JOSEPH

State of Ohio
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CERTI FI CATE OF TRANSCRI BER

I, LEANN SULLI VAN, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceeding, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that I amneither counsel for, related to,
nor enpl oyed by any of the parties to the action in
which this was taken; and, further, that | amnot a
relative or enployee of any counsel or attorney

enpl oyed by the parties hereto, nor financially or

otherwi se interested in the outcome of this action.

LEANN SULLI VAN
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